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The Albany Law Journal. | precedents slavishly, but has always thought 


;and reasoned for himself. His opinions, 
| which run through the last forty-five volumes 
| 

Published by Taz Atzany Law Jounnat Company, Albany,N.Y.| of the Massachusetts Reports, are models of 
Contributions, items of news about courts, judges and lawyers fine literary style, logical, well reasoned and 

or comments, criticisms on various law questions, addresses | often sparkling with wit. We regard the ap- 
on legal topics, or discussions on questions of timely interest, are i . : 7 
sctidted from members of the bar and those interested in legal| POintment as in every respect ideal. Justice 
proceedings. | Holmes will grace as well as strengthen a 


——— 


{All communications intended for the Editor should be addressed bench already noted for its ability. 
simply to the Editor of THE ALBANY Law JouRNAL. All letters | 
relating to advertisements, subscriptions or other business matters 


should be addressed to Tue Arsany Law Jovanat Comrany.]/ Justice Horace Gray, who leaves the Su- 
Subscription price, Three Dollars per annum, in advance. Single| Preme Court bench because of illness and the 
number, Twenty-five Cents. | infirmities of age, like his successor is a native 
of Boston, where he was born in 1828. Grad- 
; uating from Harvard in 1845, at the age of 
Current Loptics. | sixteen, and later from the Harvard Law 

pans | School, he was admitted to the bar in 1851. 

The announcement from Washington that| Three years later he was appointed reporter 
the President had appointed Oliver Wendell | of the decisions of the highest court in Massa- 
Holmes, Jr., chief justice of the Supreme | Chusetts, the Supreme Judicial, and remained 
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. Judicial Court of Massachusetts, to be an asso- in this position for seven years. Three years 


ciate justice of the United States Supreme| ater he was appointed an associate justice of 
Court to fill the vacancy caused by the retire-|the court, of which he became chief justice 
ment of Justice Horace Gray, was not entirely | in 1873, gaining a reputation of the first rank 
a surprise, for it had been known in Wash-| as 4 jurist and in certain departments of juris- 
ington for a long time that the President had| Prudence. Justice Gray has always been con- 
had Justice Holmes picked out for the va- | Spicuously independent in his views, holding 
cancy. Of course, the nomination must he | to what he believed right against all opposi- 
confirmed by the Senate, and before that is | tion. His specialty was will cases, although 
done it is not likely that Justice Holmes will| he participated in the decision of many of the 
resign his seat on the Massachusetts bench, | important issues which came before the court. 
but it is regarded as certain that there will| Justice Gray was with the majority of the 
be no failure to confirm so excellent a choice, | Court in the decision of the Income Tax cases 
Justice Holmes has been a member of the | 2nd the Insular cases. Another important 
highest court in the Bay State for a score of | Cause of recent date was that growing out of 
years, and since 1898 its chief. Previous to | the Spanish-American war, in which he de- 
his elevation to the bench he had been a prac- |cided against the right of the government to 
ticing attorney of distinction in Boston, a/| seize certain fishing smacks, the property of 
soldier, scholar, legal writer and scientist. He| Cubans, which the United States authorities 
was born in Boston on March 8, 1841, the| believed were giving aid and assistance to the 
son of the distinguished author, scientist and|enemy. His service to the country has been 
philosopher, Oliver Wendell Holmes, the long, faithful and exceedingly valuable. 
famous “ Autocrat of the Breakfast Table.” | 

Justice Holmes’s reputation as a jurist is as} Another interesting negligence case was 
wide as the boundaries of the country. Pos-| recently before the courts of this State. From 
sessed of strong powers of analysis, his|a statement of the facts, it appears that James 
studies have been unremitting and varied, and | Kelly, while standing, early one evening near 
he is in the broadest sense a scholar. Few men | the middle of one of the streets of the Borough 
will go to the highest court in the land better| of Queens, waiting for a trolley car, was 
equipped than Justice Holmes. He has never| knocked down and badly injured by a run- 


adopted the easy course of following rules and! away horse and wagon. There was no driver 
Vou. 64.— No. 9. 
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on the wagon, and Albert Adelmann, the| when a train approaches a crossing,” says Jus. 
owner of the runaway, who was sued by the in-| tice Fursman, for the court, “is to warm 
jured man, contended, on his appeal to the| persons who are about to cross of the danger 
Second Appellate Division from a judgment| of doing so. The company is not required 
against him, that no negligence on his part|to inform persons who are so far distant as 
could be inferred from the accident, happening | ninety-five feet from the crossing, seated ing 
the way it did. The Court of Appeals, how-| wagon, the horse attached to which is stand. 
ever, decides that the rule is otherwise, and | ing quietly in a place of absolute safety, that 
cites a case where damages were allowed aja train is about to run over the crossing, lest 
plaintiff who was injured by an unattended | upon its failure to do so the horse may be- 
runaway horse and wagon while crossing a| come frightened by the noise of the train and 
city street. In another case which is referred | |tun away. If such warning must be given 
to by Justice Bartlett, in giving the court’s | under such circumstances, then it must be 
opinion, it was said: “It is negligence to al- | |given to all persons, however distant, and 
low horses to be in the public street unat- | whether upon a highway which crosses the 
tended; and where they are so found the) railroad or not, provided only they are near 
natural inference is that it was permitted, and| enough to-hear the bell or whistle, and if in 
it is not incumbent upon the party claiming | such case it is omitted, and a horse is fright- 
damage to prove the negative of such permis- | ened by the noise of the train and runs away, 
sion. The burden is upon the party seeking/ and the driver is injured, the company is 
to avoid the results arising from such a state | jjable.” Justice Smith dissented, saying that 
of facts to show that he has used all proper | the fright of the horse and the consequent 
means to prev - the same and that he was| | injury was the result of the approach of the 
without fault- “It was also contended that train, and that approach was made without 
the plaintiff was guilty of contributory negli-| the warning which the law requires. 

gence in being in the street. Justice Bartlett 
says it was entirely proper for Kelly to go out 
into the street to see if a car was coming, as 
he said he did, and it was not negligence as 
a matter of law for him to fail to see the! 
runaway horse in the twilight. 





| A case of decided interest to brokers and 


others interested in share transactions is that 
of George A. Treadwell v. Senator William 
|A. Clark.. The facts briefly stated are these: 
Professor Treadwell brought suit some years 
|ago to recover 100 shares of United Verde 


The New York Supreme Court, Third Ap- 
pellate Division, has decided that it is not 
negligence on the part of a railroad in fright- 
ening a horse ninety-five feet away. It 
appears that while Walter L. Lampman was 
sitting in his wagon, ninety-five feet from a 
New York Central Railroad crossing, an ap- 
proaching train frightened his horse so that it 
ran towards the crossing and was struck by 
the train. Mr. Lampman was badly injured 
and sued the road for damages, claiming that 
it was negligent because the train gave no 


warning of its approach by ringing a bell or | 


blowing a whistle. A judgment of the Su- 


Copper Co. stock, which belonged to him and 
which Senator Clark had purchased. Profes- 
sor Treadwell had pledged these shares im 
London in 1888 for a debt. The man with 
whom they were pledged, or his agent, left 
London and unlawfully took away the stock 
‘to Arizona; sold it to another man, and that 
man sold it to Senator Clark. Senator Clark 
had knowledge of the fact that the stock had 
been pledged and that the debt was unpaid. 
He nevertheless retained the stock. The stock 
in 1888 was worth $50 to $100. When the 
suit was tried in 1900 it was worth about 
| $30, 000 to $35,000. The case was tried before 





preme Court, holding that the railroad com-| Judge McLean in the Supreme Court, New 
pany-owed no duty to the plaintiff under the | York county, and Professor Treadwell was 
circumstances, has been affirmed by the Third defeated, the court holding that too long 4 
Appellate Division. “The purpose and ob-|time had elapsed, and that any remedy Pro- 
ject of blowing a whistle or ringing a bell ' fessor Treadwell had should have been prose 
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cuted at law for damages. Professor Tread- lightful and pen intellectual ere to be 

well promptly appealed, and at the May term, met in its perusal, a consideration Oo t € jury, in 
a either a general or a particular aspect, is invariably 

1902, the Appellate Court consisting of Judges |. matter of interest. 

O'Brien, Ingraham, McLaughlin, Hatch and | In nothing, in no one way, are the workings and 


Laughlin, reversed the judgment and ordered | the subtle influences which this body exerts so 


a new trial. The opinion was written by | plainly perceptible as in the evolution of our system 
of evidence. To an extent, judges sitting in a court 


| 
Judge O’Brien, who thoroughly reviewed the | of equity are governed by the same rules of evidence 
facts. He held that Professor Treadwell was | which are followed by the common law judges in 
entitled to equitable relief, especially as Sena- \the condiuct of a case, and yet, the laxity, speaking 
tor Clark had notice of his rights, and further ; 7 4 comparative sense, which actually exists on the 
held that the statute of limitation was no bar. | part of the former in the reception of evidence, is 
The court said that the pledgee of the stock has been in the past, and will continue to be in the 
had no right to take it away from England, | future, in the formation, expansion and contraction 
and inasmuch as there were numerous parties, | of our law of evidence. I style the jury a potent 
the Court of Equity had power to adjudge factor in this regard; in reality it has been the shap- 
all of their rights, especially as the action was | ing force that has controlled the manner and extent 
one to redeem a pledge and to repay a debt, of the growth of our rules of evidence. The distinc- 
PP 3 |tion that has been drawn between judges of the 
and to get the stock which had a special value. | forums mentioned is based on a reason both logical 
Then, too, inasmuch as the company had be- | and convincing. The equity judge can safely be 
come dissolved, it was necessary to have equity less stringent in his rulings on questions of evidence, 
intervene to adjudge Professor Treadwell’s | because he can depend upon his own powers of per- 
rights in the assets of the dissolved company. [ception and. diserimtaation and will whinnstaly, 
ie ‘ehieie ~* | when he is forming his conclusion, discard entirely 
The opinion makes the distinction between | ,, give such weight to each piece of evidence as in 
promissory notes, where good title may be} its nature requires that treatment. Could a law 
acquired, although they were wrongfully | judge be just as lax and depend upon a jury doing 
negotiated, and shares of stock which are in the same? Can he know or control the influences 
no sense negotiable securities. of a character akin to sympathy and sentiment 


which experience has shown the jury has a tendency 
The court holds that Professor Treadwell’s to follow. The answering of these questions nega- 
rights accrued when Senator Clark refused to | tively by the courts of common law, sometimes hur- 
deliver up the stock in 1893, and that the ten |riedly, in busy administration of practical affairs, 
years’ statute of limitation was the only one | 2"4 again, by courts of varying individual tempera- 
r ; a ment and views, has left the law of evidence, as it 
tobe considered. In fact the court said prob- | ; ; 


ably t! eats , | stands at present, a well working and practical sys- 
bet sa Te 
y the statute of limitation did not commence | tem on the whole, though illogical in many particu- 


to run until the action itself was commenced | lars. Care! for the jury is an untrained body, has 
in 1899. By reason of this decision, it would | been the constant watch-word of the common law 


appear that when the new trial takes place tribunals, gt igs sc ay 8 ignte- ri but a 
aes ° | recognition of the evident fact that a close an 

next fall, Senator Clark wili have to deliver | - ant 
analytical mind is not to be expected of each of 


my the 100 shares of stock and account for all | twelve men, drawn from all walks of life, and not 
dividends which he has received upon them | especially trained for the position they are called 
for the last nine years. | upon the fill. 

> Now, while the presence of the jury and the con- 


THE GROWTH OF THE HEARSAY RULE) ‘“auent cause and method of the growth of the 


WITH A TABULAR EXPOSITION OF ITs ““iective law we are considering, has as indelibly 
EXCEPTIONS. impressed its stamp upon the system of evidence at 


poner the common law, as causation can ever be traced 
|into effect, yet in one particular, in a study of the 
| broad rule excluding hearsay evidence, is its imprint 
strikingly apparent (1). Relevancy affords no per- 


a significant indication of the potent factor the jury 


By “ Rocer Dre Coverty.” 


To those students of the common law who gaze 
upon that body of the jurisprudence with the awe| (1) Greenleaf, in his Treatise on Evidence, vol. 1, 
and admiration which universally fills all beholders | sec. 98, says: “The first degree of moral evidence, 
and continue while engaged in life’s busy pursuits and that which is most satisfactory to the mind, is 


. Z afforded by our own senses; this being direct evi- 
and the onerous duties of their profession, to delve dence of the highest nature. Where this cannot be 


mto the recesses of its glory and revel in the de- had, as is generally the case in the proof of facts 
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on the wagon, and Albert Adelmann, the} when a train approaches a crossing,” says Jus. 


owner of the runaway, who was sued by the in-| tice Fursman, for the court, “is to warp 
jured man, contended, on his appeal to the| persons who are about to cross of the danger 
Second Appellate Division from a judgment | of doing so. The company is not required 
against him, that no negligence on his part|to inform persons who are so far distant as 
could be inferred from the accident, happening | ninety-five feet from the crossing, seated ina 
the way it did. The Court of Appeals, how-| wagon, the horse attached to which is stand. 
ever, decides that the rule is otherwise, andj ing quietly in a place of absolute safety, that 
cites a case where damages were allowed a|a train is about to run over the crossing, lest 
plaintiff who was injured by an unattended | upon its failure to do so the horse may be- 
runaway horse and wagon while crossing a| come frightened by the noise of the train and 
city street. In another case which is referred | run away. 
to by Justice Bartlett, in giving the court’s| under such circumstances, then it must be 
opinion, it was said: “It is negligence to al-| given to all persons, however distant, and 
low horses to be in the public street unat- | 

| 


whether upon a highway which crosses the 
tended; and where they are so found the| railroad or not, provided only they are near 


natural inference is that it was permitted, and | enough to-hear the bell or whistle, and if in 
it is not incumbent upon the party claiming | such case it is omitted, and a horse is fright- 
damage to prove the negative of such permis- | ened by the noise of the train and runs away, 
sion. The burden is upon the party seeking! and the driver is injured, the company is 
to avoid the results arising from such a state | Jjable.” Justice Smith dissented, saying that 
of facts to show that he has used all proper| the fright of the horse and the consequent 
means to prevent the same and that he was| injury was the result of the approach of the 
without fault- “It was also contended that| train, and that approach was made without 


If such warning must be given 


the plaintiff was guilty of contributory negli- 
gence in being in the street. Justice Bartlett 
Says it was entirely proper for Kelly to go out 
into the street to see if a car was coming, as 
he said he did, and it was not negligence as 
a matter of law for him to fail to see the 
runaway horse in the twilight. 





The New York Supreme Court, Third Ap- 
pellate Division, has decided that it is not 
negligence on the part of a railroad in fright- 
ening a horse ninety-five feet away. It 
appears that while Walter L. Lampman was 
sitting in his wagon, ninety-five feet from a 
New York Central Railroad crossing, an ap- 
proaching train frightened his horse so that it 
ran towards the crossing and was struck by 
the train. Mr. Lampman was badly injured 
and sued the road for damages, claiming that 
it was negligent because the train gave no 
warning of its approach by ringing a bell or 
blowing a whistle. A judgment of the Su- 
preme Court, holding that the railroad com- 
pany-owed no duty to the plaintiff under the 
circumstances, has been affirmed by the Third 
Appellate Division. “The purpose and ob- 
ject of blowing a whistle or ringing a bell 





|the warning which the law requires. 





| A case of decided interest to brokers and 
others interested in share transactions is that 
\of George A. Treadwell v. Senator William 
| A. Clark.. The facts briefly stated are these: 
| Professor Treadwell brought suit some years 
‘ago to recover 100 shares of United Verde 
Copper Co. stock, which belonged to him and 
which Senator Clark had purchased. Profes- 
sor Treadwell had pledged these shares im 
London in 1888 for a debt. The man with 
whom they were pledged, or his agent, left 
London and unlawfully took away the stock 
‘to Arizona; sold it to another man, and that 
‘man sold it to Senator Clark. Senator Clark 
had knowledge of the fact that the stock had 
been pledged and that the debt was unpaid. 
He nevertheless retained the stock. The stock 
in 1888 was worth $50 to $100. When the 
'suit was tried in 1900 it was worth about 
$30,000 to $35,000. The case was tried before 
Judge McLean in the Supreme Court, New 
York county, and Professor Treadwell was 
defeated, the court holding that too long 4 
time had elapsed, and that any remedy Pro- 
fessor Treadwell had should have been prose- 
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cuted at law for damages. Professor Tread-|lightful and inspiring intellectual exercises to be 
well promptly appealed, and at the May term met in its perusal, a consideration of the jury, in 


ere either a general or a particular aspect, is invariably 
1902, the Appellate Court consisting of Judges |. matter of interest. 


OBrien, Ingraham, McLaughlin, Hatch and| In nothing, in no one way, are the workings and 


Laughlin, reversed the judgment and ordered | the subtle influences which this body exerts so 


a new trial. The opinion was written by | plainly perceptible as in the evolution of our system 


jf : f evidence. To an extent, judges sitting in a court 
, y y y |° : : 
Judge O’Brien, who thoroughly reviewed the | of equity are governed by the same rules of evidence 


facts. He held that Professor Treadwell was | which are followed by the common law judges in 
entitled to equitable relief, especially as Sena- | the conduct of a case, and yet, the laxity, speaking 
tor Clark had notice of his rights, and further | in a comparative sense, which actually exists on the 
held that the statute of limitation was no bar. part of the former in the reception of evidence, is 
| a significant indication of the potent factor the jury 


( said th h : 
The court said that the pledgee of the stock | has been in the past, and will continue to be in the 


had no right to take it away from England, | future, in the formation, expansion and contraction 
and inasmuch as there were numerous parties, | of our law of evidence. I style the jury a potent 
the Court of Equity had power to adjudge| factor in this regard; in reality it has been the shap- 
all of their rights, especially as the action was | ing force that has controlled the manner and extent 
one to redeem a pledge and to repay a debt, of the growth of our rules of evidence. The distinc- 

>i xf tion that has been drawn between judges of the 
and to get the stock which had a special value. | forums mentioned is based on a reason both logical 
Then, too, inasmuch as the company had be- 


jand convincing. The equity judge can safely be 

come dissolved, it was necessary to have equity | less stringent in his rulings on questions of evidence, 
intervene to adjudge Professor Treadwell’s because he can depend upon his own powers of per- 
fights in the assets of the dissolved company. j mapa and Goertemnation and wilh, ultimately, 
ie Se UY TDs ’* | when he is forming his conclusion, discard entirely 

The opinion makes the distinction between | ,, give such weight to each piece of evidence as in 
promissory notes, where good title may be) its nature requires that treatment. Could a law 
acquired, although they were wrongfully | judge be just as lax and depend upon a jury doing 


negotiated, and shares of stock which are in the same? Can he know or control the influences 
Mike necotiable securities of a character akin to sympathy and sentiment 
gotiz s Ss. 


Th holds tl . | which experience has shown the jury has a tendency 
; e court holds that Professor Treadwell’s | 4, follow. The answering of these questions nega- 
rights accrued when Senator Clark refused to | tively by the courts of common law, sometimes hur- 
deliver up the stock in 1893, and that the ten |riedly, in busy administration of practical affairs, 
years’ statute of limitation was the only one and again, by courts of varying individual tempera- 


. > ment and views, has left the law of evidence, as it 
tobe considered. In fact the court said prob- | : “a 
stands at present, a well working and practical sys- 


ably the statute of limitation did not commence | tem on the whole. though illogical in many particu- 
to run until the action itself was commenced jlars. Care! for the jury is an untrained body, has 
in 1899. 3y reason of this decision, it would | been the constant watch-word of the common law 
appear that when the new trial takes place tribunals, not uttered in a disparaging sense, but in 


. , e ition of the evident fact that a close and 
next fall, Senator Clark wil pet ey Pe 
Clark will have to deliver analytical mind is not to be expected of each of 


7 the 100 shares of stock and account for all | twelye men, drawn from all walks of life, and not 
dividends which he has received upon thes | especially trained for the position they are called 


for the last nine years. upon the fill. 
> Now, while the presence of the jury and the con- 


THE GROWTH OF THE HEARSAY RULE) Seauent cause and method of the growth of the 


WITH A TABULAR EXPOSITION OF ITs | 2“Jective law we are considering, has as indelibly 
EXCEPTIONS. impressed its stamp upon the system of evidence at 


ied the common law, as causation can ever be traced 
|into effect, yet in one particular, in a study of the 
| broad rule excluding hearsay evidence, is its imprint 
strikingly apparent (1). Relevancy affords no per- 


By “ RoGer Dre CoveERLy.” 


To those students of the common law who gaze|___ 
upon that body of the jurisprudence with the awe! (1) Greenleaf, in his Treatise on Evidence, vol. 1, 


and admiration which universally fills all beholders | sec. 98, says: “The first degree of moral evidence, 


and continue while engaged in life’s busy pursuits and that which is most satisfactory to the mind, is 
afforded by our own senses; this being direct evi- 


and the onerous duties of their profession, to delve dence of the highest nature. Where this cannot be 
ito the recesses of its glory and revel in the de- had, as is generally the case in the proof of facts 
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fect test as to the merits of this species of evidence 
as a demonstrative medium, because it is always 
understood in a discussion of this nature, from the 
principals of legal reasoning, that, that which is not 
relevant is not admissible. It is only when matter 
of logical relevancy is excluded that any question 
arises, and the futility of the attempt to solve such 
question along the lines of relevancy as a basic prin- 
ciple, is soon perceived. Relevant hearsay evidence 
is at times excluded, because the passage of time, 
and the experience of eminent jurists, have dis- 
covered to us that it is dangerous; that the jury is 
very liable to be swayed or unduly influenced by it, 
and will as a rule give to it far more than its pro- 
portionate share of their consideration as measured 
by its intrinsic value (2). 

The very reason that has led, by constant exclu- 
sion of evidence, to the formation of this prohibitory 
rule against hearsay, also drew exceptions (some 
so called because the rule itself never affected them), 
and in the course of time the distinguishing line 
between the main rule and the exceptions to it, 
became so vague and uncertain, that when, in addi- 
tion, the absence of a well-reasoned form and sub- 
stance is considered, it is easy of understanding 
that, at this time, the study of this branch of evi- 
dence is a matter of some difficulty. It has been 
said, with his usual force, by an eminent law writer: 


by oral testimony, the law requires the next best 
evidence, namely, the testimony of those who can 
speak from their own personal knowledge. It is not 
requisite that the witness should have personal 
knowlédge of the main fact in controversy, for this 
may not be provable by direct testimony, but only 
by inference from other facts shown to exist. But 
it is requisite that, whatever facts the witness may 
speak to, he should be confined to those lying in his 
own knowledge, whether they be things said or done, 
and should not testify from information given by 
others, however worthy of credit they may be. For 
it is found indispensable as a test of truth and to 
the proper administration of justice that every living 


witness should, if possible, be subjected to the ordeal | 


of a cross-examination, that it may appear what 
were his powers of perception, his opportunities for 
observation, his attentiveness in observing, the 
strength of his recollection and his disposition to 
speak the truth. But testimony from the relation 
of third persons, even where the informant is known, 
cannot be subjected to this test, nor is it often pos- 


sible to ascertain through whom, or how many per- 


sons, the narrative has been transmitted from the 
original witness of the fact. It is this which con- 
stitutes that sort of second-hand evidence termed 
* hearsay.’ ”’ 


(2) The two New Jersey cases, of early date, follow- 


ing are actual examples: Demoney v. Walker (Coxe 
(N. J.], 33 [1790}), reads: ‘‘ The justice in this case 
permitted hearsay evidence to go to the jury, but 
directed them to pay no regard to hearsay testimony.”’ 

Per Curiam. Reverse the judgment. The case of 
the State v. McDonald, reported five years later in 
the same volume of reports, page 332 (1795), shows the 
following language of Smith, J., in reference to cer- 
tain testimony which had met with objections: 
“Whether according to the strict rule of the law it 
is proper testimony to go to a jury is certainly ques- 
tionable, but, sitting here as a judge, I have no ob- 
jection to hear it.” 


—— 
— 


“A true analysis would probably restate the law ‘5 
as to make what we call the hearsay rule the excep. 
tion, and make our main rule this namely, tha 
whatsoever is relevant is admissable. To any guch 
main rule there would, of course be exceptions; byt 
as in the case of other exceptions, so in the hearsay 
prohibition, this classification would lead to a re 
stricted application of them, while the main rule 
would have freer course” (James Bradley Thayer, 
LL. D., Prel. Treat. Ev., 520). 

Through this maze, inextricable on first impres- 
sion, the only key of elucidation is in this: remem. 
ber the rule in general is, all hearsay evidence ig 
excluded; but that to this rule there are exceptions, 
Keep in mind that these exceptions are based on ng 
underlying principle, are irreconcilable in many ip- 
stances, and are the natural result of the cause already 
pointed out. Memorize the exceptions to the rule 
as reflected by the reported cases, and carefully dis. 
tinguish the common law from controlling statutes 
which may exist in different jurisdictions. The 
student in pursuing his studies in this form will find 
I trust, a large portion of his initial despair lose 
color as he proceeds in the light of an increased 
understanding. 

I have appended to this article, a table of the 
exceptions to the hearsay rule, which, while not 
exhaustive by any means, has been my earnest en- 
deavor to make a fair reflex of the cases, and which 
I am led to hope, the student may use to his 
advantage. 





Hearsay EXceEPptTIONs. 


(a) Reported Testimony and Declarations Under 
Oath. 

1. Must be testimony given at a former trial be- 
tween same parties or privys in regard to same sub- 
ject matter and the witness who testified must be 
dead. 

2. The evidence must be mutual, i. ¢., capable of 
use against either party. 

3. In New York witness must be dead or insane, 
Some jurisdictions say absence or inability to travel 
is equivalent or where adverse party secrets witness. 

4. In New York and Massachusetts exact words 
must be repeated. Some jurisdictions allow sub- 
stance of former testimony to be given. 

5. The former testimony where admitted can be 
used in civil or criminal actions at this date. 





(b) Dying Declarations. 
| 1. A dying declaration is admitted only in cases 
of homicide where the declarant died of wounds for 
ithe inflicting of which prisoner is on.trial. 

2. When admissable can be used in favor of 
prosecution or defense. 

3. To admit a dying declaration, declarant must 
‘have been capable of testifying had he lived 
| Declaration can be oral or written. 
| 4. To admit a dying declaration, declarant must 
|have been in fear of death when he made it. If he 


was not, even if he did die it would be rejected. 
Fear of death can be inferred. 
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“5, The court and not the jury pass on the tech- | 
nical requirements. | 

6. In abortion cases dying declaration of the | 
yictim are admissable now in New York and some 
other jurisdictions by statute at the trial of the 
perpetrator. These declarations are not strictly 
dying declarations. 


(c) Declarations in Cases of Pedigree. 

1. Statements made by a member of the family 
jn regard to a geneological matter of the family can | 
be oral or written. 

2. Must be made ante litem motam whether 
declarant knows of controversy or not. 


admissible. 


A declara-| 2. 
tion before controversy, but in anticipation of one is|a deed or lease. 


(e) Public Documents. 


1. To admit a document under this section you 
must show a record of a public nature in a public 
office by a public official under duty to keep it for 
public use. 

2. Recording a deed or other document makes 
it public. 


(f) 


Ancients Documents, Possessions and Other 
Ancient Matters. 


1. An ancient deed to be brought in must be at 
least thirty years old; must have been produced from 
proper custody and of course must be relevant. 
Some jurisdictions to-day require a user under 
Some do not. Rent used to be a 


| requisite. Is not now. No proof of execution is 


3. To prove a geneological question general repu- | required. 


tation in family is not necessary. You can prove 
particular statements by a member of family. 

4. Where a written statement or chart is offered 
in evidence you need not prove the handwriting. 
Fact that family retained it is proof of authenticity. 

5. Declarant must be dead. Some jurisdictions 
say insanity, absence from jurisdiction, etc. are 
equivalent in this respect to death. 

6. Relationship required need not be blood. By 
marriage will suffice. The relation is seldom ex- 
tended beyond husband and wife. 

7. The pedigree question need not be involved in 
the main issue. Subsidiary issue will be enough. 

8 Interest in the party making the declaration 
will not render it inadmissible. 

9. A declaration of a member of a family can be 
admitted to negative legitimacy; where there is no 
claim of legitimacy a declaration affirming illegiti- 
macy is inadmissable. 


(d) Declarations as to Matters of Public or 
General Interest. 

1. Declarant need not be dead. Some cases hold 
otherwise. As it is reputation that is being proved 
death should have no effect or significance. 

2. You cannot go into: specific facts to prove 
general reputation in this section. 

3. The declaration need not be ante litem motam. 
Some cases say it must. Nor need the declarant be 
disinterested. 

4. The fact that declarant did not say it was pub- 
lic reputation (i. ¢., subject of his declaration) will 
not reject it so long as he did not say it was not. 

5. A map might be offered in evidence either on 
theory of No. 4, or, if filed, on theory of public 
Teputation by not objecting to its accuracy. 

6. Evidence of a surveyor at a former trial would 
come in on theory that testimony had become prop- 
erty of public. 

7. Evidence by reputation of a private boundary 
is allowed in the west but not in the eastern States. 

8. The matter of public or general interest would 
not be rejected because not main issue. Can be 
subsidiary. 





3. An ancient map is admitted if ancient and 
| produced from proper custody (as from a surveyor 
or conveyancer) “documents” include tombstones, 
| etc. 

4. Proof of proper custody is prima facie proof 
of authenticity. If the documents are produced 
from a custody not proper the genuineness must be 
accounted for before admissable. 


(g) Entries and Declarations Against Interests. 

1. Declarant must be dead. 

2. The declaration must be against declarant’s 
pecuniary or proprietary interest. 

3. An entry in a day book marked “paid” is 
such an entry against pecuniary interest as to be 
admissable. 

4. When any one part of an entry is admitted the 
whole is brought in even though part is for 
declarant’s interest. 

5. Prevailing view in England and America is 
that entries can be either written (entries) or oral 
(declarations). 

6. Declarations against proprietary interest ex- 
tend to chattels as well as to realty. 

7. In Massachusetts, contrary to other jurisdic- 
tions, oral declarations are not admitted when 
against pecuniary interest. They are allowed when 
against proprietary interest. 


(h) Account Books of the Parties to the Litiga- 
tion. Shop Book Rule. 
1. England. Rule emanated from statute of 
James. 


A man’s shop book is admitted in England (1) 
when entry was made within one year before the 
action unless an acknowledgment is received. 

2. The entry could be made by shop keeper or 
his clerk. 

3. The upper courts disregarded rule in time. 
Lower courts clung to it. 

4. The rule did not apply to cases between 
| others than small dealers and their customers. 

While entries made under the shop book rule were 
freely received in the colonies England was be- 
ginning to exclude them. This attitude of the 
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English courts had its effect upon colonies, but 
differently in various jurisdictions. 

1. Massachusetts Rule (Shop Book). 

Creditor must swear (if he made entry) (1) that 
the entry was contemporaneous or nearly so (2) 
that it is true (3) if required, that it is not paid. 

2. If entry was made by clerk he must swear to 
same. If an entry of money loaned could not ex- 
ceed $6.67. 

3. lf creditor is dead his handwriting must be 
proved. If clerk is dead it must be proved (1) that 
he was usually entrusted to make entries by the 
creditor; (2) that the books produced are or were 
plaintiff’s account books. 

Books of original entry must be produced. 

There must be filed and served with the writ, a 
statement of items to allow defendant to know 
what he is to meet. 

New York Rule (Shop Book). 

1. Shopkeeper cannot have a clerk. 

2. Must prove delivery of some items charged. 

3. That books produced are account books of the 
party. 

4. And by persons who have dealt with him that 
he keeps honest accounts. 

5 Cannot be used to prove money lent. 
States draw no such restriction. 

As to (5) although on principle in “refreshing ” 
his memory should lay books aside, in practice he is 
allowed to read. So (5) is practically accomplished. 


Western 


(1) Entries and Declaration by Third Persons in 
Course of Duty or Business. 

English Rule. 

1. Party who makes entry must, in England, be 
dead. (2) The duty under which entry was made 
must be shown. (3) Handwriting must be proved. 
(4) That entry was contemporaneous. (5) Knowl- 
edge of the facts by entry clerk. 

2. Unlike declaration against interest all of the 
entry must go in or no part can. 

3. Under English rule declaration can be oral or 
entries written. 

Massachusetts. Rule. 

1. In Massachusetts the entry clerk need not be 
dead, all other requisites (see English Rule) being 
present. ‘1he American courts differ from England 
in not allowing oral declarations. If the clerk is 
alive and made entry in regular course of busi- 
ness, testifies (1) that he made entry, (2) believes 
it now to be regular and true, but cannot recollect 


the transaction it is admitted. This because 
loss of memory but with entry substantiated 
by testimony of the clerk himself, is as 
good as if he was dead. (England reasons 
the other way. Says that he could “refresh” 
if alive, and his testimony should not be 


lost by death.) The Massachusetts rule as stated 
is generaliy followed in America. Some jurisdic- 
tions say insanity or other incapacity of clerk to 
testify is equivalent to death. Massachusetts rule 
is followed in New York. 





es 
—= 


New York Rule. 

Massachusetts rule is followed, but extended by 
what is known as the New York memorandum rule, 
a rule known in few jurisdictions. By it any casual 
entry made by a party who can state that he knew» 
the facts when he made it, but has now forgotten 
is admissable. Secondary evidence of it cannot be 
admitted. As to the course of business rule where 
A who knew facts reported to B, who wrote them 
down and then dismissed the matter from his mind, 
his (A’s) testimony that he made a true report, in 
conjunction with the testimony of B that he made 
a true entry from that report, would make entry 





| admissable. 


| (i) Declarations bearing upon the physical or 
méntal condition of the declarant, or upon 
his intention. 

1. Natural effusions of pain, suffering, anguish 
or disgust, etc., are invariably received in evidence 
where the physical or mental condition of an indi- 
vidual is in issue. 

2. Descriptive statements of a person, sick or 
injured, in reference to symptoms or effects of his 
disorder or injuries, are also received, when the 
following circumstances concur: 

(a) They are made to a physician for the 
purpose of receiving treatment. 

(by) They relate to present existing pain or 
suffering. Statements made in regard to past 
matters or affections are excluded even though 
closely akin to those existing at the time state- 
ments are made. 

(c) When the physician to whom they are 
made is called upon to give an expert opinion in 
reference to the patient’s condition and such 
opinion is in part based on the statements. 

3. It is sometimes held that the physician should 
confine his testimony in the first instance to his hav- 
ing made an examination of the patient and his 
opinion deduced partially therefrom, leaving the 
statements made to him by the patient for the cross- 
examination. 

4. These statements need not be made ante litem 
motem. Where they are actually made by an in- 
jured person to a physician for the express purpose 
of enabling him to testify in a pending action, based 
upon the injury, that fact should merely affect the 
credibility of the evidence and not its admissability. 
This theory is not universally accepted. 

5. Statements made upon removal of a person 
from one place to another, are held admissable, in so 
far as they bear upon his intentions, where the 
question of the locality of his domicile is in issue; 
and this not because of the res gesta exception. The 
intention is proved as an independent fact. 

6. Owing to the danger that declarations of this 
nature which are offered in evidence in favor of the 
declarant may have been made in order to attain af 
end, they are generally excluded, unless the sut- 
rounding circumstances are in some measure COf 
roborative. 
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7. In certain cases where the intention with | the Constitution, to the end that the powers of the 
which an act was committed or omitted is involved, | United States might be restrained. Soon after the 
spontaneous utterances of recognition, dismay, sur- | establishment of the federal compact it became evi- 


prise, etc., of third persons who have seen the act| dent that there resided within it a principle of 
or noted the omission are admitted in so far as they 


’ : : growth and expansion unaffected by amendments, 
tend to throw light upon the intention of the act or 


bills of right or enactments of State legislatures. 


omission. italizi h 1 
8 The court decides as to whether this tendency The ‘vitelizing hend of Jotn Meribel enqnies ‘te 


exists. 
9. The intention involved can form either a sub- 
sidiary or the main issue. 


government of the United States to manifest a 
rugged strength, an undaunted firmness, as unex- 
pected as it was opportune. If a State presumed 
to pass a law invalidating an executed contract to 
which it was a party, the United States Supreme 
Court forthwith declared the enactment void (1). 


(k) Declarations which are part of some fact or 
transaction (res gesta) that is itself ad- 


missable. j = i 
If it attempted to enjoin the president of the 


United States from enforcing the federal law within 
a particular locality, it was met with the rebuff 
that such restraint was an unwarrantable inter- 


1. Declarations which are part of an act or 
transaction, itself admissable, are said to be received 
in evidence, though otherwise falling under the bane 
of the hearsay rule, under the res gesta exception. 

2. They derive their credit, and confidence is ference with the federal executive (2). 
placed in them, because they are a part of the act If it sought to tax an instrumentality of the cen- 
and tend to explain it. tral government (as, for example, a national bank), 

3. When neither the act or transaction, or the|the Supreme Court of the nation declared that 
declaration are in themselves admissable, a union | “no trace is to be found in the Constitution of an 
of the two does not render either of them so. intention to create a dependence of the govern- 

4 The jurisdictions differ widely as to how close | ment of the Union on those of the States for the 
the peeeeetson must be between the principal act °F | execution of the great powers assigned to it” (3). 
transaction and the declaration or utterance which is | Th " 
the outgrowth thereof. | us appeared a tendency to resist the aggres- 


Mek extremes and a middle view have been the | sion of the States and maintain for the general 





basis of decisions. | government a dignity worthy of a nation. As the 
5. Agency and rape, topics usually found under | courts continued to clarify their view of federal 
this exception are not properly included. | jurisdiction and the powers of the United States, 


6. As the requisite is that the declaration be | they extended its authority with as much vigor as 
“part of” the act, it is a matter of indifference | they formerly withstood the advances of the States. 
whether the declarant be a principal or an acci-| One of the most conspicuous examples of this en- 
dental outsider. croachment of the federal upon State authority 

7. Results of S transaction or act when ad closely appears in the regulation of interstate commerce. 
connected therewith as to be scarcely distinguishable The doctrine was declared in Cooley v. Board of 


fom the act itself are generally accepted in evi- Wardens (4) that “ whatever subjects of this power 


dence. 
Ss . : ‘ over commerce) are in their nature national or 
If principle were a factor in the consideration of ( ) 


this topic they would be excluded. Although closely admit only of one uniform system or plan of regu- 
connected with they are not part of the act. lation, may justly be said to be of such nature as 

& The terms “res gesta” and res gestae” have | to require exclusive legislation by congress.” With 
met with indiscriminate use, with resultant con- | this suggestion before it, the Supreme Court, in a 





fusion. series of decisions, stripped the States of their 
9. The res gesta can be a subsidiary as well as| power to regulate interstate commerce, even when 
the main issue. such regulation directly affected the citizens of 
Newark, New Jersey, July 3, 1902. the particular State. This was accomplished by 

tical striking from the foregoing quotation the single 


word “ only,” thus making it announce that “ what- 
ever subjects are in their nature national or admit 


GROWTH OF FEDERAL AUTHORITY OVER 


INTERSTATE COMMERCE. 
— | of one uniform system of regulation, the power to 


The chief objection directed against the federal | regulate rests exclusively in congress” (5). 
Constitution at the of its adoption was that it be- |———_ 
stowed excessive powers upon the central govern- | 


(i) Fletcher v. Peck, 6 Cranch (U. §8.), 87. 

ESeies A (2) Mississippi v. Johnson, 4 Wall. (U. S.), 475; State 

ment and unduly limited State sovereignty. To) o¢ Georgia v. Stanton, 6 Wall. (U. 8.), 50. 

meet this criticism the first ten amendments were| (3) McCulloch v. Maryland, 4 Wheat., 316. 

added, decl : | (4) Cooley v. Board of Wardens, 12 How., 299. 

eS laratory of the rights of States and of| (&) xaeiser v. Ill. Cent. R. Co., 18 Fed., 151; State 
cir inhabitants, and at the same time interpreting ' Freight Tax, 15 Wall. (U. S.), 232; Welton vy. State of 
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From such a position the transition was easy to 
the doctrine that in failing to regulate a particular 
branch of interstate commerce congress, by its in- 
action, declared the subject should be free from all 
regulation; the theory being that in remaining 
silent congress adopted the common or civil law 
governing the subject (6). 

This large interpretation placed upon the com- 
mercial clause of the Constitution has deprived 
the States of most of their sovereignty respecting 
interstate traffic. It will be our object to ascer- 
tain what has been the extent of this encroachment 
on the part of congress and how much power yet 
remains in the separate States to affect the mutual 
intercourse of their citizens. 


HEALTH REGULATIONS. 


State legislatures have sought to protect the 
health of their inhabitants by enactments whose 
operation has restricted traffic among the States. 
Where the requirements relate to the fumigation 
of vessels by State officers and the quarantine of 
such as are found to be infected, the law has been 
held valid, as an exercise of the police power, al- 
though it creates a lien upon all such vessels to the 
extent of the charges, and works to the disadvan- 
tage of those engaged in interstate commerce (7). 
So, if the law requires the examination and dis- 
infecting of the baggage of all immigrants, irre- 
spective of the place from which they come, it is 
valid upon the same grounds (8). But, if the act 
attempts to force upon the owners or officers of the 
interstate vessel the duty of inspecting passengers 
to ascertain if they are diseased (9) or requires a 
bond or a fee for each immigrant landed (10), the 
law is unconstitutional. 

The subject of the importation and sale of 
cigarettes has often engaged the attention of the 
courts, and it has been held that a State cannot, 
in legislating for the health of its inhabitants, re- 
quire a license for selling cigarettes in the original 
package, for “interstate commerce being the pur- 
chase, exchange, transportation and sale of com- 
modities in and between the different States, is 
national in character, and can only be carried on 


Missouri, 91 U. 8., 275; Henderson v. Mayor of N. Y., 
92 U. S., 259; Walling v. Michigan, 116 U. S., 446; Rob- 
bins v. Shelby County Dist., 120 U. S., 489; Farris v. 
Henderson, 33 Pac. Rep., 380 (Okl. Ter., 1893). 

(6) Welton v. State of Missouri, 91 U. S., 282; Hall 
v. De Cuir, 9% U. S., 485; Robbins v. Shelby Taxing 
Dist., 120 U. S., 489; Brennan v. Titusville, 153 U. §&., 
289. 
(7) Morgan v. Louisiana, 118 U. S., 455. 

(8) Minn. Ry. Co. v. Milner, 57 Fed. Rep., 276. 

(9) People v. Pac. Mail Co., 16 Fed. Rep., 344. 

(10) Henderson v. Mayor of N. Y., 92 U. S., 259; 
People v. Compagnie Trans., 107 U. S., 59. (For a 
legitimate regulation by State, see Mayor v. Miln, 11 
Pet. [U. 8.], 102.) 





——— 
— 


successfully when conducted by and under 4 
uniform system of laws and regulations” (7), 

In a subsequent case such a license tax was up- 
held, but the facts show that the goods were 
shipped in a wooden box containing smalj pack. 
ages of cigarettes. The license was imposed upon 
the sale of the latter, which evidently were not jg 
the original package, but became part of the mag 
of property within the State when removed from 
the wooden case (12). 

If the importation and sale of these goods in the 
original wrappers is absolutely prohibited a fortiori, 
the law is bad (13). 

From yarious motives the State legislatures haye 
enacted laws providing for the inspection of cattle 
whose flesh is sold within the State. As congress 
has no power to interfere with the domestic affairs 
of a State by inspecting articles sold therein (14), 
it is desirable that the State should possess this 
right, and it is, in fact, specifically given by the 
Constitution (14a). 

If, therefore, the statute appears to be a bona fide 
exercise of the constitutional privilege (as where it 
forbids the introduction into the State between 
certain dates of cattle capable of or likely to im- 
part of the Texas fever), it is justified under the 
police power (15). But, if the law enacts that no 
cattle shall be introduced into or driven across the 
State, irrespective of their condition (16), or if the 
imported animals are required to be inspected and 
“ dipped ” before entering the State, and the same 
precautions are not observed regarding those 
which are domestic, the law is invalid as unduly 
interfering with the importation of such steck (17). 

So, also, the courts will look beyond the mere 
language of statutes and observe their practical 
operation, and, if they discriminate against im- 
ported products, they are invalid, as where a city 
ordinance levied a license tax upon all persons 
who sold meat outside of the market house, except 
non-residents, who, after market hours, were ovef, 
sold meat of their own raising (18), or where a city 
requires the inspection of cattle and the slaughter- 
ing of the same within one mile of the city limits 
or inspection within twenty-four hours of kill- 
ing (19). 

Even the most salutary laws passed for the put- 


(1) In re Minor, 69 Fed. Rep., 233. 

(2) In re May, 82 Fed. Rep., 422. 

(13) Sawrie v. Tenn., 82 Fed. Rep., 615. 

(4) U. S. v. Boyer, 8 Fed. Rep., 425; U. S. v. De 
Witt, 9 Wall. (U. S.), 41. 

(14a) Neilson v. Garza, 2 Woods C. C. Rep., 287. 

(15). Missouri Co. v. Huber, 169 U. S., 613. 

(6) R. R. Co. v. Husen, 9% U. S., 465; Farris v. Het- 
derson, 33 Pac. Rep., 380 (Okl. Ter., 1893.) 

(17) State v. Duckworth, 39 L. R. A., 365 (Idaho, 189.) 

(18) Georgia Packing Co. v. Macon, 60 Fed. Rep., 774 

(19) Ex parte Kieffer, 40 Fed. Rep., 399; Minn. Vv 
Barber, 136 U. S., 313; Brinmer v. Rebman, 138 U. S., ® 
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pose of protecting the people against unwholesome 
products become invalid when they are directed 
solely against imported goods, although they would 


be unobjectionable if this feature of discrimination | 


were eliminated (20). 

If the statute seeks to prohibit the introduction 
and sale of articles of food ‘ coated or 
polished,” whereby damage or inferiority is con- 


‘ colored, 


cealed, the law is good, even though its application 
may affect articles imported from another State in 
the original packages (21). 

But an act which requires all 


baking power 


packages containing alum to exhibit a statement | 


to that effect, plainly stamped upon the wrapper, 
js unconstitutional as an unwarranted interference 
with interstate trade (22). 


ENACTMENTS AGAINST FRAUD AND IMPOSITION. 


The States have attempted to regulate interstate 
commerce by invoking that elastic branch of the 
police power by which laws are passed protecting 
the citizen from fraud and imposition. 
in importance among these statutes is the legisla- 
tion against oleomargarine. The result of the de- 
cided cases is that if there is an absolute prohibition 
upon the importation and sale of this substance in 
the original package, without regard to whether 
it purports to be butter or whether it is colored in 
imitation thereof, the restriction is unconstitutional, 
for the reason that congress by taxing it has re- 
garded oleomargarine as a legitimate article of 
commerce, and hence its sale cannot be altogether 
forbidden by a State (23). So, if the law purports 
only to regulate, but, in fact, prohibits, it is invalid, 
as where the sale of oleomargarine in original 
packages is forbidden, unless it is colored a bright 
pink (24). 

If, however, the object of the statute is not the 
exclusion of all oleomargarine, but only such as is 
colored in imitation of butter, and hence is likely 
to impose upon buyers, the prohibitory legislation 
is a valid exercise of the police power, even as to 
that sold in the original packages (25). 


Foremost 


As said by the court in the case of In re Scheit- 
lin: “It simply singles out one color and enacts 
that that color, because of the likelihood that its 
use would deceive the unwary into purchasing what 
they do not desire, shall be prohibited.” 

Where the statute relates only to oleomargarine 


(0) Voight v. Wright, 141 U. S., 62. (Flour.) 

(1) Arbuckle v. Blackburn, 113 Fed. Rep., 616. 

(2) In re Ware, 53 Fed. Rep., 783. 

(2) In re Gooch, 44 Fed. Rep., 276; In re McAllister, 
5l Fed. Rep., 282; Schollenberger v. Penn., 171 U. §., 1. 

(4) Collins v. New Hampshire, 171 U. S., 30. 





(3) Armour Packing Co. v. Snyder, 84 Fed., 136; In 


| made and sold within the State, no question as to 
interstate commerce arises, and the regulation or 
prohibition is valid (26). 

Upon the same principle State laws providing 
for the inspection of commercial fertilizer (27), 
and coal in the original barges (28), are valid, 
although affecting goods which are imported and 
remain in the orignal package or receptacle. 

Similarly, in order to protect the people of the 
State against imposition in the collection of ware- 
house rates, these charges may be regulated by the 
legislature (29), as may the fees exacted by inter- 
state stock yards companies (30). 

It has been properly held that a State statute 
| requiring all packages of seeds sold in the State to 
be marked with the year in which the seeds were 
grown, is an interference with interstate commerce, 
because it practically discriminates against the for- 
eign importer and in favor of the domestic farmer, 
who, under the express terms of the law, need not 
label the seed he has grown and offers for sale (31). 


ENACTMENTS FOR PuysIcaL SAFETY. 
| The physical safety of the public is protected by 
laws, which, though they impose heavy restrictions 
upon interstate communication, are permitted as 
police regulations. Thus the State may demand 
that engineers employed upon railway locomotives 
shall be examined for color blindness and may for- 
bid the employment within the State of such as are 
found deficient in this regard (32). Enactments 
allowing cities to prescribe the rate of speed at 
which all trains (local and interstate) may run 





|through the city limits are held unobjectionable 
' (33), and the Supreme Court of the United States 
has sustained a State law forbidding all railroads, 
running within the State, to heat their cars by 
stoves or furnaces kept inside or suspended from 
The court remark that while the 
incon- 


the coaches. 
might be seriously 
venienced by inconsistent regulations imposed by 
the different States through which they pass, yet, 
in the absence of congressional action, the police 
power of the States over this subject remains un- 


impaired (34). 


railway companies 


ENACTMENTS PROTECTING PuBLic MORALS. 


The courts have repeatedly been called upon to 
| determine how far State legislation is constitu- 


| (26) In re Worthen, 58 Fed. Rep., 467. But see con- 
tra, Ex parte Scott, 66 Fed. Rep., 45. 


| (27) Patapsco Guano Co. v. N. Car., 171 U. 8., 345. 
(28) Pittsburg Coal Co. v. La., 156 U. S., 590. 
(29) Brass v. Stoeser, 153 U. S., 391. 


Cotting v. Kansas City Co., 82 Fed. Rep., 850. 
Re Saunders, 18 L. R. A., 549. 
Smith v. Alabama, 124 U. 8., 465; Nashville v. 


| (30) 
| @1) 
| (82) 


Te Scheitlin, 99 Fed. Rep., 272; Plumley v. Mass., 155 | Alabama, 128 U. S., 96. 


U. S., 461; Contra, In re Worthen, 58 Fed. Rep., 467; 
In re Brundage, 96 Fed. Rep., 963. 


(33) Erb v. Morarch, 177 U. S., 584. 
N. Y. R. R. Co. v. N. Y., 16 U. S., 628. 


| (84) 
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tional which purports to protect the public morals. 
It was decided that the States might not, under 
their police power, forbid the importation and sale 
of intoxicants in the original package (35), although 
such prohibitory laws were valid when applied only 
to the manufacture and sale of domestic goods (36). 

Subsequently, in 1890, congress passed a law 
which allowed the States to deal with imported 
liquors after that had “arrived” within the State, 
exactly as if they were of domestic manufacture. 
Accordingly it was held that upon the withdrawal 
of the constitutional bar by congress liquors im- 
ported in the original packages were subject to 
local police regulations as soon as they arrived 
within the State (37). 

This regulation, the courts say, must be a bona fide 
exercise of the police power. If it take the form 
of a license tax for the privilege of conducting 
beer depots and applies also to those in which 
liquors in the original package are stored, and, if it 
is evidently a revenue measure and not a police 
regulation, the enactment is unjustifiable under the 
Wilson act of 1890 above referred to (38). 

Nor can the State, even by virtue of the latter 
act, forbid the sale of liquors imported and sold 
in the original package until they have arrived 
within its boundaries. This has been held to mean 
that the goods must have reached their destination 
and the transit must have been completed. Hence 
a law forbidding the introduction of liquors into 
the State is void, because it operates beyond the 
State line and before the transit has ended (39). 

So it has been determined that goods have not 
“arrived” within a State if they were brought by 
a vessel which is lying at a wharf located in the 
State, but the cargo has not been discharged (40); 
that the term “arrive’”’ means a cessation of the 
transit, for “ goods shipped from Virginia to Ala- 


bama cannot be said to arrive in North Carolina, | 


South Carolina or Georgia. 
they reach their destination in Alabama” (41). 
While it has been decided that a State (recogniz- 
ing liquors as articles of commerce) cannot forbid 
their importation in the original package and de- 
livery to a purchaser who has bought directly from 
the foreign importer for his own use (42), yet, if 





(35) Bowman v. Chicago R. Co., 125 U. S., 465; Leisy 
v. Hardin, 135 U. S., 100. 

(36) Kidd v. Pearson, 128 U. 8S., 1. 

(37) In re Spickler, 43 Fed. Rep., 653; In re Van Fleet, 
43 Fed. Rep., 761; In re Rahrer, 140 U. S., 545. 

(38) Pabst Brewing Co. v. Terre Haute, 98 Fed. Rep., 
330. 


(39) Ex parte Edgerton, 59 Fed. 115; Ex parte | 


Jervey, 66 Fed. Rep., 957. 

(40) Jervey v. The Carolina, 66 Fed. Rep., 1013. 

(41) In re Langford, 57 Fed. Rep., 570; Rhodes v. 
Iowa, 170 U. S., 412. 

(42) Ex parte Loeb, 72 Fed. Rep., 657; Scott v. Don- 
ald, 165 U. S., 58. 


They ‘arrive’ when | 


———== 
the “purchaser” is only nominally such and is 
really the agent of the importer, the Zoods 


“arrive” within the State and become subject tp 
local laws when they are delivered to the agent 
the railway station (43). 

At every point of the transit the liquors, if in the 
original package, are protected from prohibitory 
laws; and this has been held where the good 
have reached the city to which they were gop. 
signed and are removed by the agent of the 
carrier from the station platform to a warehouse 
a few feet distant. The agent cannot be punished 
under a stringent prohibitory law, although he 
| knew he was aiding in the introduction of liquors, 
for the transit was not ended until the goods had 
reached the warehouse and delivery had been made 
| to the consignee (44). 
| As it is only by virtue of the Wilson act that 








| States may prohibit the traffic in liquors remaining 
|in the original package, and as that act requires 
| « arrival” within the State before constitutional 
| protection is withdrawn, it would follow that a 
| State cannot forbid the soliciting within the State 
| of orders for liquors to be imported in the original 
| wrappers by a foreign principal, nor could a dis- 
| criminating license fee be exacted for such solicit- 
| ing (45). 

It should be said, however, that the case cited 
| below was based upon the decision in Leisy v. Har- 
| din (46), and did not recognize any change in the 
| law produced by the later decision In fe 
| Rahrer (47). 


of 


A large body of law has arisen from the enact- 
| ment of dispensary acts by some of the Souther 
| States. By these statutes it is sought to confine 
the retailing of liquors to agencies of the State, 
and thus eliminate the saloon as it is ordinarily 
conducted. The dispensary acts impliedly regard 
| the sale and use of intoxicants as legal and pro 
tected by law, but seek to control such sale and 
consumption through State depots. It has, accord 
| ingly, been held that where such legal recognition 

is accorded to the sale of liquors, the State cannot 

forbid the importer from introducing his liquors 

in the original package and storing them, prepafa 
'tory to their sale in the original receptacles (4) 
|nor can the agents of the foreign dealer be pro- 
| hibited from soliciting orders from residents within 
'the State who thus purchase foreign liquors for 
| their own consumption (49). 

| Likewise it has been held that where dispensary 


(43) 
(44) 
(45) 
(46) 
(47) 
(48) 
(49) 


Stevens v. Ohio, 93 Fed. Rep., 
Rhodes v. Iowa, 170 U. S., 412. 
In re Lebolt, 77 Fed. Rep., 587 (1896). 
Leisy v. Hardin, 135 U. S., 100. 

In re Rahrer, 140 U. S., 545. 

Moore v. Bahr, 82 Fed. Rep., 19. 

Ex parte Loeb, 72 Fed. Rep., 657. 
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gets are in force the State cannot forbid the im- 
portation of liquors by a citizen for his own use, 
as this is a discrimination in favor of domestic and 
against foreign goods (50), as is also a law requir- 
ing residents of the State who desire to import 
fiquors for their own consumption to notify the 
State officers of their intent and obtain a certifi- 
cate from such officers as to the purity of the 
liquors to be introduced (51). 

The dispensary acts in their general 
have been sustained by the courts, the Supreme 
Court of the United States holding that the States, 
by authorizing the sale of liquors through dis- 
pensers, do not prevent themselves from regulating 
the traffic, even though such regulation relates to 
interstate trade; provided there is no discrimina- 
tion against producers who reside in other States. 
The same court also decided that the law is not 
discriminating in permitting the dispensary officer 
to purchase liquors wherever he pleased, though, 
asa matter of fact, he may and will buy only from 
producers within his own State (52). 

It is to be remembered that the State may pass 
many laws which regulate the liquor traffic, even 
in jurisdictions where there can be no absolute 
prohibition of importation in the original package. 
The time, place and quantity of sales may be pre- 
scribed under the police power (53), but such 
festrictions must subject domestic and imported 
liquors to the same burdens, otherwise the dis- 
crimination against the foreign product renders 
the law unconstitutional (54). 


features 


Closely related to the topic of intoxicants is the 
question “ what constitutes an original package?” 
This becomes important, even under the Wilson 
act of 1890, because if the State recognizes that 
the sale of liquors within 
any circumstances (as by a dispensary act), it must 
treat sales of goods in the original package as 
exempt from prohibition. If the goods have ceased 
to be interstate in their nature and have become 
part of the mass of property within the State, their 
sale, outside of dispensaries, may be prohibited. 
The determination of the true meaning of the 
phrase “original package” is of vital importance 
in regard to all goods from which congress has 
tot withdrawn its protection. 

The term in question has been thus defined: 


“The original package is the package delivered | 
by the importer to the carrier at the place of ship- | 


ment in the exact condition in which it was shipped. 





(50) 
(1) 


Scott v. Donald, 165 U. S., 58. 


Vance v. Vandercook Co., 170 U. S., 438. 


2) Vance v. Vandercook Co., 170 U. S., 438. 

Pg Jacobs Pharmacy Co. v. Atlanta, 89 Fed. Rep., | 
6 Minn. Brewing Co. v. McGillivray, 104 Fed. 
Rep., 258. 


its borders is lawful under | 


If in single bottles, shipped singly, or, if in pack- 
|ages of three or more securely fastened together 
and marked, or, if in a box, barrel, crate or other 
receptacle, the single bottle, in the one instance, 
the barrel, box, crate or other réceptacle, respec- 
| tively, constitute the original package. If sold or 
delivered, it must be sold or delivered as shipped 
|and received” (55). 

In accord with this definition it has been decided 
| that where goods are inclosed together in a recepta- 
| cle, each individual article being wrapped separ- 
| ately, the general case or box is the “ original 
| package ” and not the distinct parcels inclosed (56). 
| So it has been decided that where bottles of 
| liquor are wrapped separately in tissue paper and 
| labelled “ Original Package” and shipped in an open 
wooden box, with hay laid between the bottles, 
and each box is marked with the number of bottles 
contained, with their sizes, the outside receptacle 
is the original package. But, if the carrier fur- 
nishes the case and it is fastened to the car in 
which are piled the bottles, corked and separately 
wrapped and placed in bags separately directed, the 
bags and the bottles they contain are the original 
packages (57). 

As indicated by the above decisions, size has 
nothing to do with determining what is an original 
package (58), and it is immaterial whether the sale, 
protected by the Constitution, is a sale to the 
wholesaler by the importer, or to a retailer, or to a 
consumer (59). 

But must 
whether the package is to be regarded as 


be bona fide, and 
“ origi- 
nal” and, therefore, protected will depend upon 


the transaction 





| the size of packages in which bona fide transactions 
are carried on between manufacturers and whole- 
sale dealers residing in different States. As said 
by the Supreme Court of the United States in a 
recent case: “The whole theory of the exemption 
of the original package from the operation of the 


State laws is based upon the idea that the prop- 


erty is imported in the ordinary form in which, 
from time immemorially, foreign goods have been 





, 


| brought in the country.” The importation must 


| be made “in the usual manner prevalent among 
| honest dealers and in a bona fide package of a 
| particular size” (60). 


If the package is an “original” one, merely 


(55) Guckenheimer v. Sellers, 81 Fed. Rep., 997, 1000. 
(56) State v. Chapman, 10 L. R. A., 442, 438 (South 
Dakota, 1890); In re Harmon, 43 Fed. Rep., 372; In re 


} 
| 
| 
May, 82 Fed. Rep., 422; May v. New Orleans, 178 U. &., 
} 


496. 

(57) Keith v. Alabama, 10 L. R. A., 430 (Alabama, 
1890). 

(58) State v. Winters, 10 L. R. A., 616 (Kansas, 
| 1890); Schollenberger v. Penn., 171 U. S., 1 

(59) Schollenberger v. Penn., 171 U. 8S., 1. 


(60) Austin v. Tenn., 179 U. S., 343. 
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lifting off the cover to see if it contains what it} interstate commerce, but rather in aid thereof. The 
purport to hold is not a breaking of the bulk and| court say: “(Such laws) are not, in themselves, 
does not render it domestic (61). regulations of interstate commerce, although they 
control, in some degree, the conduct and liability 


ENACTMENTS FOR THE GENERAL WELFARE. ‘ ? 
of those engaged in such commerce. So long as 


Many restrictions are sought to be imposed upon congress has not legislated upon the particular 
interstate traffic by reason of the broad and ill- | subject, they are rather to be regarded as legisly. 
defined branch of the police power known aS/tion in aid of such commerce, and as a rightfal 
“regulation for the public welfare.” Thus a State | exercise of the police power of the State to regy 
may pass a game law forbidding the transportation | late the relative rights and duties of all persons 
of all game to points without the State, when it | and corporations within its limits” (69). 
has been killed lawfully or unlawfully within its | 
boundaries; the theory being that as the State owns 
all game before it is killed, and as game is not 
strictly an article of interstate commerce, the sov- 


ereign may allow the slaughter of it on such terms S ' b 4 : 
as it sees fit (62). tatutes have been passed attempting to compel 


the stopping of railroad trains at county seats. If 
the railroad be a local one, though connecting with 
interstate lines at the borders of the State, the law 
is good (71), but where sufficient accommodations 
are provided by the carrier for all local traffic and 
fast interstate trains are run through the State for 
the convenience of interstate passengers, the latter 
trains cannot be compelled to stop at al! county 
seats, nor can they be required to go out of their 
Laws regulating railroads have often been pre-| way in order to reach stations not located on their 
sented to the courts and many restrictions have | direct line (72). 
been laid upon the powers of the States. That 
power is ample where the termini of the railroad 
are both in the enacting State, though for a part 
of its course it runs through another, for such a 
railroad is not engaged in interstate commerce, if 
there is no transfer or breaking of the bulk in the 
latter State (65). 


Laws regulating’ rates to be charged by raj}. 
roads have been upheld where they apply only to 
domestic traffic, but not where they relate to trans. 
portation between States (70). 


But this, it is held, does not permit the legisla- 
ture to forbid trafficing in game, lawfully killed in 
another State (63). 

The regulation of the business of buying and sell- 
ing cattle on commission for foreign principals, 
where the cattle are within the State in which the 
agent resides is not interference with interstate 
commerce, but only incidentally affects it (64). 


It has been decided that State laws are invalid 
which seek to abrogate the common-law rule re 
quiring carriers to receive all persons who may 
apply for accommodation, so far as such laws apply 
to interstate commerce (73); nor can a State re 
quire that railroads furnish separate coaches for 
white and colored persons where the traffic is inter- 

If, however, the corporation carries passengers | state (74), though such regulations are proper when 
from one State to another, no tax can be levied | they relate to domestic commerce only (75). 
upon its gross income from interstate business (66), 
nor car the State, as a condition precedent to a 
carrier doing business within its borders, tax the 
receipts which represent the business done within 
its limits, where such is part of the carrier’s inter- 
state traffic (67). 


Acts forbidding sales of merchandise from the 
cars in which they have been carried or from sheds 
of the carrier are held invalid as amounting to 4 
restraint on interstate trade and intended to pro- 
tect the local dealer against the non-resident 
importer (76). 

The running of freight trains on Sunday may be 
prohibited by a State, although it relates to inter- 
state, as well as local traffic (68). 


Many laws have been passed which exact fees 
or privilege taxes from corporations engaged both 
in interstate and infrastate business. If the tax or 

Enactments forbidding all common carriers to| license fee is imposed for engaging in local trade 
exempt themselves from their common-law: lia-| within the State, there is no constitutional objec- 
bility are valid, as this is not an interference with | tion to be made against it, even though the cor- 


(61) In re McAllister, 51 Fed. Rep., 282. (69) Ry. Co. v. Solan, 169 U. S., 133. 


(62) Geer v. Conn., 161 U. S., 519. (70) L. & N. R. R. Co. v. R. R. Comrs., 19 Fed 

(68) In re Davenport, 102 Fed. Rep., 540; contra, In re | Rep., 679; Wabash Co. v. IIL, 118 U. S., 557. 
Deininger, 108 Fed. Rep., 623. (71) Gladson v. Minn., 166 U. S., 426. 

(64) Hopkins v. U. S., 171 U. 8., 578. (72) Ill. Cent. R. R. v. Ill, 163 U. S., 142; C., Cy C. 

(6) Lehigh R. R. Co. v. Pa., 145 U. S., 192. & St. L. Ry. Co. v. Ill, 177 U. S., 514. 

(66) Phila. Co. v. Pa., 122 U. S., 326. (73) Brown v. Memphis Co., 5 Fed. Rep., 499. 


(67) State of Indiana v. Pullman Co., 16 Fed. Rep., (74) Anderson v. Louisville Co., 62 Fed. Rep., 4 
(75) Louisville Co. v. Minn., 133 U. S., 587. 
(68) Hemington v. Georgia, 163 U. S., 299. (76) Spellman v. New Orleans, 45 Fed. Rep., 3. 
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poration is also employed in interstate traffic (77), 
put, if the tax relate to both interstate and local | 
business and the different assessments cannot be 
separated, or if it refer only to interstate business, 
the law is invalid (77a). 

An important class of cases is that involving the 
right of a State to require a license fee for solicit- 
ing orders within the State for a foreign principal. 


Some courts have held that if there is no dis- 
crimination against the foreign dealer, but the tax 


js levied upon him as upon the representatives of 
a domestic trader, the law is good (78). 

The great weight of authority is against these 
decisions. The principle is stated to be that the 
imposition of such a fee is taxation without repre- 
sentation, so far as foreign merchants ire con- 
cerned. “ The idea of a citizen of the United States 
being challenged anywhere in this nation by any 
power other than his own is decidedly absurd and 
ridiculous” (79). 

The same rule has been sustained even where the 





foreign principal has a branch store within the tax- 
ing State from which the merchandise is sent out 
to fill orders the 
State (80). 

If the solicitor is not engaged in interstate com- 
merce, he may be subjected to the tax, although 


taken by canvassers within 


he represents a foreign principal. Hence the local 
agent of a foreign laundry (81), the representatives 
of an insurance company (82), and an emigrant 
agent engaged in employing laborers to work be- 
yond the State, may all be required to pay a 
license fee before they are allowed to conduct their 


business (83) and, if the solicitor carries around 


with him the imported article which he sells, he | 


(7) Memphis Co. v. Nolan, 14 Fed. Rep., 532; Web- 

ster v. Bell, 68 Fed, Rep.,. 183; Southern R. Co. v. 
Asheville, 69 Fed. Rep., 359; Horn Silver Mining Co. 
vy. New York; 143 U. S., 305; Osborn v. Florida, 164 
U. S., 650. 


@a) Phila. Co. v. Pa., 122 U. S., 326. 


(78) In re Rudolph, 2 Fed. Rep., 65; Ex parte Thorn- | 


ton, 12 Fed. Rep., 538; Ex parte Hanson, 28 Fed. Rep., 
127; Singer Mfg. Co. v. Wright, 33 Fed. Rep., 121; In 


Te Schechter, 63 Fed. Rep., 69 (act discriminating | 


against foreign goods). 

(9) In re Watson, 15 Fed. Rep., 511; 
Stockton, 33 Fed. Rep., 95; In re White, 43 Fed. Rep., 
93; In re Spain, 47 Fed. Rep., 208; In re Houston, 47 


Ex parte | 


may be made to take out a license before he can 

canvass, although he acts for a foreign house (84). 
A tax on all “transient merchants” has been 

upheld where there is no discrimination against 

domestic and non-resident dealers (85). 

dis- 


cussed is that of a State’s right to tax imported 


Intimately connected with the subject last 
goods located within the State and remaining in 
the same condition in which they were when they 
arrived, and its right to license the sale of such 
goods. While it is usually said that a license is a 
tax, yet the two classes of cases above referred to 
different. If the State may impose a 
license fee for selling certain classes of goods 
within its limits, it may effectually burden inter- 
state and discriminate against the 
products of States. Thus Massachusetts 
might require a heavy license fee from all growers, 
manufacturers and importers. of tobacco, and, as 
Massachusetts merchants do not manufacture, and 
Massachusetts farmers do not cultivate tobacco, 


are very 


commerce 
sister 


|the whole tax would fall upon the importer; so 


South Carolina might impose similar burdens upon 
all manufacturers and cotton 
cloth (86). 

This objection cannot be urged against a tax 


importers of 


|!upon all goods within the State, even though the 
| burden falls upon goods in the original package, 


which have been imported and have never become 
a part of the mass of property within the State. 
Thus it has been held that coal brought in barges 
from another State and which has reached its 
destination and has been put up for sale may be 
taxed as part of the property within the State, al- 
though it is still in the original vessels (87). 

A tax very different in its nature is to be dis- 
criminated from the one just considered, namely, 
a tax upon the capital invested by a merchant in 
his business, where the amount of such capital is 
ascertained by taking the largest stock on hand 
during the year and adding it to the smallest stock 
|and dividing the total by two, thus obtaining an 
| average for the year. Even though the entire 


stock consists of imported goods in the original 


| packages, the imposition is valid, for it is not a 
privilege tax for the right to exercise the trade of 
|a merchant dealing in imported wares, nor need 


Fed. Rep., 539; In re Rozelle, 57 Fed. Rep., 155; | 


Louisiana v. Lagarde, 60 Fed. Rep., 186; In re Mit- | 


chell, 62 Fed. Rep., 576; Ex parte Hough, 69 Fed. Rep., 
30; In re Tuisman, 95 Fed. Rep., 648; Welton v. 
Missouri, 91 U. S., 275; Walling v. People, 116 U. S., 
46; Robbins v. Shelby Dist., 120 U. S., 489; Corson v. 
Md., 120 U. S., 502; Asker v. Texas, 128 U. S., 129; 
Brennan v. Titusville, 153 U. S., 289. 


(80) In re Nichols, 48 Fed. Rep., 164; In re Tyer- 
man, 48 Fed. Rep., 167. 


@l) Smith v. Jackson, 47 L. R. A., 416 (Tenn., 1899). 


2) Paul v. Virginia, 8 Wall. (U. S.), 168. 
3) Williams v. Tears, 179 U. S., 270. 





(84) Emert v. Missouri, 156 U. 8S., 296. 

(85) Ottumwa v. Zekind, 29 L. R. A., 734 (lowa, 1895). 

(86) American Fertilizing Co. v. Board, ll L. R. A, 
179; (s. c., 48 Fed. Rep., 609); Re Wilson, 48 L. R. A., 
| 417 (N. M., 1900); Pabst Brewing Co. v. Terre Haute, 
98 Fed. Rep., 330; contra, see Preston v. Finley, 72 Fed. 


| Rep., 850; Oliver Co. v. Speed, 87 Fed. Rep., 408, 
semble. 
! 

(87) Ex parte Brown, 48 Fed. Rep., 435, and, see 


| Woodruff v. Parham, 8 Wall. (U. 8.), 123, and Hinson 
| 8 Wall. (U. S.), 148 Brown v. Houston, 114 


|v. Lott, 
'U. S., 622; Pittsburg Co. v. Bates, 156 U. S., 577. 
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it be deemed a tax upon the goods themselves, but 
is merely a levy made upon the capital invested (88). 

If the goods are brought from a foreign country 
(and not simply from another State) are still in 
the original package and have not become a part 
of the mass of domestic property within the State, 
they cannot be taxed (89). 

However much the federal authority has cur- 
tailed the rights of States respecting interstate 
commerce, the subject of ports and harbors has 
been left largely to their control, upon the ground 
that the subject is not one requiring or admitting 
of national regulation. Hence State laws have 
been upheld which relate to pilotage fees (9c), ferry 
franchises (91), the floating of logs (92), the regu- 
lation of harbors (93), the draws of bridges (94) 
and the quarantine of vessels (95). 

The State may levy wharfage duties, even on 
interstate vessels, and; if such taxes are not tonnage 
duties in disguise, but are imposed in good faith for 
wharfage purposes, they are valid, and the surplus 
of the funds thus obtained, after devoting a por- 
tion to the repair and maintenance of the wharf, 
may be turned over to the general treasury of the 
State (96). 

But, if the State travels beyond its just powers 
and interferes directly with the loading or unload- 
ing of interstate or international vessels, by the 
vessel’s own crew, the regulation is unconstitu- 
tional (97). 

Respecting natural or artificial waterways lying 
within the State, the latter may pass laws regulat- 
ing the improvement of such streams (98), and may 
exact tolls for the use of canals constructed by 
it (99). 

So it may forbid vessels from anchoring in the 
streams of the State within certain prescribed 
limits (100), but it cannot, without the consent of 
congress, close an interstate highway, even though 
the stream lies wholly within the borders of the 
State (ror). 

The subject of regulating interstate bridges has 


(88) Oliver Co. v. Speed, 87 Fed. Rep., 408. 

(89) Brown v. Maryland, 12 Wheat., 425; Cook v. 
Pa., 97 U. S., 566; May v. New Orleans, 178 U. S., 496. 

(90) Cooley v. Board, 12 How., 299. 

(91) Conway v. Taylor’s Ex., 1 Black, 603. 

(92) Lindsay Co. v. Mullen, 176 U. S., 126. 

(98) County of Mobile v. Kimball, 102 U. S., 691. 

(94) Escanaba Co. y. Chicago, 107 U. S., 678. 

(9%) Morgan Co. v. La., 118 U. S., 455. 

(9%) Transportation Co. v. Parkersburg, 107 U. S., 
691; Ouachita Co. v. Aiken, 121 U. S., 444. 

(97) Cuban Steamship Co. v. Fitzpatrick, 66 Fed. 
Rep., 63. 

(98) Willson v. Blackbird Co., 2 Pet., 245; Pound v. 
Turck, 9% U. S., 459; Lindsay Co. v. Mullen, 176 U. S., 
126. 

(99) Huse v. Glover, 119 U. S., 543. 

(100) Green v. Steamer Helen, 1 Fed. Rep., 916. 

(01) Leovy v. U. S., 92 Fed. Rep., 344. 
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often been presented to the courts, and the recog. 
nized doctrine is that, in the absence of congres 
sional action, the State may authorize the building 
of a bridge over navigable streams lying entirely 
within its boundaries, and the fact that the stream 
connects with interstate 
terial (102). 


waterways is imma 

In Caldwell v. American Bridge Company (109 
the court say: “The commercial power of cop. 
gress is exclusive of State authority only when the 
subjects upon which it is exerted are national jn 
their character and admit and require uniformity 
of regulations affecting alike all the States; and 
that when the subjects within that power are local 
in their nature or operation or constitute mere aids 
to commerce the States may provide for their regu. 
lation and management until congress intervenes 
and supersedes their action.” The same doctrine 
has been held to apply to the building of a bridge 
over an interstate stream which does not lie wholly 
within the State (104). But a State cannot regu 
late the tolls of an interstate bridge (1042). 

As to the instruments of commerce, the State 
possesses a power of taxation which is not de 
stroyed by the commerce clause of the Constitution, 
provided the tax is imposed upon the vessel, rail- 
road coach, etc., as property within the State and 
not as an instrument of traffic between the 
States (105). 

Finally, States retain the power to regulate the 
fisheries within their territory by prohibiting sein- 
ing or dredging, if congress has failed to act (106). 

Cases have recently arisen involving State action 
in the control of interstate telegraph lines. The 
State has an unquestionable right to protect its 
citizens from the danger of rotten or overloaded 
poles standing along its highways (107), and 
municipalities may exact a rental fee for the use 
of the streets in the erection of poles (108). 

But, if this rental is to an amount which grossly 
exceeds the cost of inspection and other expenses 


resulting to the city from the location of poles and 


(102) The Passaic Bridges, 3 Wall. (U. S.), Appen- 
dix, 782; Gilman v. Phila., 3 Wall. (U. S.), 713; Cald- 
well v. American Bridge Co., 113 U. S., 205; Lake Shore 
Ry. Co. v. Ohio, 165 U. S., 366. 

(103) Caldwell v. American Bridge Co., 113 U. &, 
205, 210. 

(104) Rhea vy. Newport Co., 50 Fed. Rep., 16; Wil- 
liamette Bridge Co. v. Hatch, 125 U. &., 1. 

(104a) Covington Bridge Co. v. Ky., 154 U. 8S., % 

(105) Pullman Car Co. v. Nolan, 22 Fed. Rep., 26; 
McRea v. Bowers, 9) Fed. Rep., 360; Pickard v. Pull- 
man Co,, 117 U. S., 34; Tenn. v. Pullman Co., ill 
U. 8., 51. 

(106) Corfield v. Corye, 114 Wash. C. C. Rep., 3ij 
Manchester v. Mass., 139 U. S., 240. 

(107) Michigan Tel. Co. v. Charlotte, 93 Fed. Rep, 
11. 


(108) St. Louis v. W. U. Tel. Co., 148 U. S., 92 
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wires along its thoroughfares, the regulation will | 
be declared invalid (109). 

A law has been held unconstitutional which per- 
mitted a board of commissioners of subways to | 
provide conduits for electrical wires and compel 
telegraph companies to lay their wires therein, | 
the telegraph companies being required to pay a 
reasonable rental for the privilege. The act was 
enforced even against a telegraph company which 
was using the post roads within the State, under | 
the express authority of congress. It was held 
that the grant of this power by congress was in 
subservience to the police power of the State. The 
court said: “ Persons and corporations enjoying 
grants and privileges from the United States, exer- 
cising federal agencies and engaged in interstate 
commerce, are not beyond the operation of the laws 
of the State in which they reside or carry on thei1 
business, and it is only when those laws incapacitate 


or unreasonably impede them in the exercise of 
their federal privileges or duties and transcend the 
powers which each State possesses over its purely 
domestic affairs, whether of police or internal com- 
merce, that they invade the national 
tion” (110). 

Accordingly, a State law which punishes tele- 
graph companies for failing to deliver messages 
promptly is ‘not invalid, though applying to inter- 
state dispatches, where the law includes only the 
feceiving station, which is within the enacting 
This is really an act in aid of interstate 
commerce and not an interference with it (111). 


jurisdic- 


But, if the law attempts to operate beyond the 
limits of the State enacting it and affixes a penalty, 
in favor of the sender of an interstate message, 
for failure to deliver promptly in another State, the 
law is invalid (112). 

Our conclusions are: 


I. Neither the commerce clause of the Consti- 
tution nor the earlier decisions of the Supreme 
Court of the United States forbid the States from 
passing laws affecting interstate commerce. 

2. By judicial construction the power over most 
branches of interstate traffic has been vested ex- 
clusively in congress. 

3. If congress fails to act in regard to these 
subjects over which it exercises exclusive control, 
its silence is regarded as regulation and the States 
cannot act, whether the subject admits of or re- 
quires national regulation. 

4. The silence of congress is not a prohibition 
upon the States to legislate upon a limited class of 





(109) Phila. v. W. U. Tel. Co., 82 Fed. Rep., 797. 
10) W. U. Tel. Co. v. Mayor of N. Y., 38 Fed. 
Rep., 552. 

ail) W. U. Tel. Co. v. James, 162 U. S., 650. 


subjects whch are pre-eminently suited to State 
regulation, e. g., pilots, harbors, wharves, buoys, 
fisheries, bridges, quarantine, etc. 

5. The silence of congress does not prevent the 
States from exercising their police power within 
their own boundaries, provided they do not thereby 
directly embarrass interstate commerce, although 
such regulation may incidentally and indirectly 
affect it, and to this end the States may pass laws 
respecting public health, safety, morals, protection 


from fraud and imposition and the general welfare. 
Henry M. Dow Line. 
Indianapolis, Ind. 
—\e———_ 
RIGHT OF PRIVACY. 
New York Court oF APPEALS. 


ApicatL M. Roperson, an Infant, by Her Guardian 
ad litem, Marcaret E. BeELi, Respondent, v. THE 
RocHester Fotpinc Box Company and THE 
FRANKLIN Mitts Company, Appellants. 


The complaint alleged that one of the defendants, 
a mill company, had, without the plaintiff's knowl- 
edge or consent, obtained her photograph and was 
printing her likeness upon its advertising bills; 
that above her portrait was printed the words 
“Flour of the Family,” and below it the name of 
a brand of flour and of the defendant’s mills; that 
this had humiliated her and caused her mental dis- 
tress and sickness. An injunction was asked for 
restraining the publication of her portrait and for 
damages, Held, that the complaint did not state a 
cause of action. 

Appeal from a judgment of the Appellate Division, 
Fourth Department, affirming a judgment of the 


Special Term overruling a demurrer to the 
complaint., 
Elbridge L. Adams, for appellants; Milton E. 


Gibbs, for respondent. 


Parker, Ch. J— The Appellate Division has certi- 
fied that the following questions of law have arisen 
in this case and ought to be reviewed by this court: 
1. Does the complaint herein state a cause of 
action at law against the defendants or either of 
them? 2. Does the complaint herein state a cause 
of action in equity against the defendants or either 
of them? These questions are presented by a de- 
murrer to the complaint, which is put upon the 
ground that the complaint does not state facts 
sufficient to constitute a cause of action. 

As a demurrer admits not only those facts which 
are expressly alleged in the complaint, but every- 
thing which can be implied by fair and rea- 
sonable intendment from its allegations (Marie 
v. Garrison, 83 N. Y., 14, 23), we are to 
inquire whether the complaint, regarded from the 
standpoint of this rule, can be said to show any 





(112) W. U. Tel. Co. v. Pendleton, 122 U. S., 347. 


right to relief either in law or in equity. 
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The complaint alleges that the Franklin Mills 
Company, one of the defendants, was engaged in 
a general milling business and in the manufacture 
and sale of flour; that before the commencement 
of the action, without the knowledge or consent 
of plaintiff, defendants, knowing that they had no 
right or authority so to do, had obtained, made, 
printed, sold and circulated about 25,000 lithographic 
prints, photographs and likenesses of plaintiff, made 
in a manner particularly set up in the complaint; 
that upon the paper upon which the likenesses were 
printed and above the portrait there were printed, 
in large, plain letters, the words “Flour of the 
Family,” and below the portrait in large capital 
letters “Franklin Mills Flour,’ and in the lower 
right-hand corner in smaller capital letters “ Roches- 
ter, Folding Box Company, Rochester, N. Y.;” 
that upon the same sheet were other advertisements 
of the flour of the Franklin Mills Company; that 
those 25,000 likenesses of the plaintiff thus orna- 
meénted have been conspicuously posted and dis- 
played in stores, warehouses, saloons and other 
public places; that they have been recognized by 





friends of the plaintiff and other people with the 
result that plaintiff has been greatly humiliated by | 
the scoffs and jeers of persons who have recognized | 
her face and picture on this advertisement, and her | 
good name has been attacked, causing her great 
distress and suffering both in body and mind; that 
she was made sick and suffered a severe’ nervous 
shock, was confined to her bed and compelled to | 
employ a physician, because of these facts; that de- 
fendants had continued to print, make, use, sell and 
circulate the said lithographs, and that by reason 
of the foregoing facts plaintiff had suffered dam- | 
ages in the sum of $15,000. The complaint prays | 
that defendants be enjoined from making, printing, 
publishing, circulating or using in any manner any 
likenesses of plaintiff in any form whatever, for 
further relief (which it is not necessary to consider 
here) and for damages. 

It will be observed that there is no complaint 
made that plaintiff was libeled by this publication 
of her portrait. The likeness is said to be a very 
good one, and one that her friends and acquaint- 
ances were able to recognize; indeed, her grievance 
is that a good portrait of her, and, therefore, one 
easily recognized, has been used to attract attention 
toward the paper, upon which defendant mill com- 
pany’s advertisements appear. Such _ publicity, 
which some find agreeable, is to plaintiff very dis- 
tasteful, and thus, because of defendant’s imperti- 
nence in using her picture without her consent for 
their own business purposes, she has been caused 
to suffer mental distress where others would have 
appreciated the compliment to their beauty implied 
in the selection of the picture for such purposes; 
but, as it is distasteful to her, she seeks the aid of 
the courts to enjoin a further circulation of the 
lithographic prints containing her portrait made as 
alleged in the complaint, and, as an incident thereto, 





to reimburse her for the damages to her feelings, 


which the complaint fixes at the sum of $y 
There is no precedent for such an action 
found in the decisions of this court; inde 
learned judge who wrote the very able and in 
ing opinion in the Appellate Division said, 4 
upon the threshold of the discussion of the quest 
“Tt may be said in the first place that the & 
upon which this action is predicated is new 
least in instance if not in principle, and that) 
precedents can be found to sustain the claim ¥ 
by the plaintiff, if indeed it can be said that’ 
are any authoritative cases establishing her 
to recover in this action.” Nevertheless, that ; 
reached the conclusion that plaintiff had a 
cause of action against defendants, in that def 
ants had invaded what is called a “ right of priya 
—in other words, the right to be let alone. ¥ 
tion of such a right is not to be found in Blacks 
Kent or any other of the great commentators @ 
the law, nor, so far as the learning of coun 
the courts in this case have been able to diseo 
does its existence seem to have been asserted prime” 
to about the year 1800, when it was presented 
attractiveness and no inconsiderable ability in 
Harvard Law Review (vol. 4, page 193) if 
article entitled, “Rights of a Citizen—To™ 
Reputation.” ? 

The so-called right of privacy is, as the p 
suggests, founded upon the claim that a man 
the right to pass through this world if he wills, 
out having his picture published, his business @ 
prises discussed, his sucessful experiments writ 
up for the benefit of others, or his eccentri¢ 
commented upon either in handbills, circulars, _ 
logues, periodicals or newspapers, and, necessaP 
that the things which may not be written and #i 
lished of him must not be spoken of him by fh ’ 
neighbors, whether the comment be favorable gt 
otherwise. While most persons would much p 
to have a good likeness of themselves appear ifm 
responsible periodical or leading newspaper th 7 
than upon an advertising card or sheet, the doct# 
which the courts are asked to create for this Gi 
would apply as well to the one publication as tit 
other, for the principle which a court of eq ity: 
asked to assert in support of a recovery in @ 
action is that the right of privacy exists and is i 
forceable in equity, and that the publication of fit 
which purports to be a portrait of another persom 
even if obtained upon the street by an impertinem 
individual with a camera, will be restrained in equi § 
on the ground that an individual has the’ right 
prevent his features from becoming known to those 
outside of his circle of friends and acquainta 

If such a principle be incorporated into the 
of the law through the instrumentality of a 
of equity, the attempts to logically apply the 
ciple will necessarily result not only in a 
amount of litigation, but in litigation bordering 
the absurd, for the right of privacy, once establi 
as a legal doctrine, cannot be confined to the ® 
straint of the publication of a likeness, but 
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necessarily embrace as well the publication of a|ing mass of precedents, this theory of a personal 
word-picture, a comment upon one’s looks, conduct,| conscience was abandoned; and ‘the conscience,’ 
domestic relations or habits. And were the right | which is an element of the equitable jurisdiction, 
of privacy once legally asserted it would necessarily | came to be regarded, and has so continued to the 
be held to include the same things if spoken instead | present day, as a metaphorical term, designating the 
of printed, for one, as well as the other, invades the | common standard of civil right and expediency 
right to be absolutely let alone. An insult would| combined, based upon general principles and limited 
certainly be in violation of such a right and with | by established doctrines to which the court appeals, 
many persons would more seriously wound the feel- and by which it tests the conduct and rights of suit- 
ings than would the publication of their picture.| ors—a juridical and not a personal conscience” 
And so we might add to the list of things that are| (Pomeroy’s Eq. Jur., sec. 57). 

spoken and done day by day which seriously offend | The importance of observing the spirit of this 
the sensibilities of good people to which the prin-| rule cannot be overestimated, for, while justice in 
ciple which the plaintiff seeks to have imbedded in ja given case may be worked out by a decision of 
the doctrine of the law would seem to apply. I|the court according to the notions of right which 
have gone only far enough to barely suggest the govern the individual judge or body of judges com- 
vast field of litigation which would necessarily be| prising the court, the mischief which will finally 
opened up should this court hold that privacy exists | result may be almost incalculable under our system, 
as a legal right enforceable in equity by injunction, | which makes a decision in one case a precedent for 
and by damages where they seem necessary to give | decisions in all future cases which are akin to it in 
complete relief. " the essential facts. 

The legislative body could very well interfere} So in a case like the one before us, which is 
and arbitrarily provide that no one should be per-| concededly new to this court, it is important that 
mitted for his own selfish purpose to use the picture! the court should have in mind the effect upon future 
or the name of another for advertising purposes | litigation and upon the development of the law 
without his consent. In such event no embarrass-| which would necessarily result from a step so far 
ment would result to the general body of the law, | outside of the beaten paths of both common law 
for the rule would be applicable only to cases pro-| and equity, assuming — what I shall attempt to show 
vided for by the statute. The courts, however, be-| in a moment —that the right of privacy as a legal 
ing without authority to legislate, are required to| doctrine enforceable in equity has not, down to this 
decide cases upon principle, and so are necessarily | time, been established by decisions. 
embarrassed by precedents created by an extreme} The history of the phrase “right of privacy” in 
and, therefore, unjustifiable application of an old| this country seems to have begun in 1890, in a 
principle. clever article in the Harvard Law Review — already 

The court below properly said that “ while it may | referred to—in which a number of English cases 
be true that the fact that no precedent can be found | were analyzed, and, reasoning by analogy, the con- 
to sustain an action in any given case is cogent evi-| clusion was reached that—notwithstanding the 
dence that a principle does not exist upon which the| unanimity of the courts in resting their decisions 

may be based, it is not the rule that the want | upon property rights in cases where publication is 

a precedent is a sufficient reason for turning the | prevented by injunction—#in reality such prevention 
plaintiff out of court,” provided —I think should} was due to the necessity of affording protection to 
be added — there can be found a clear and unequivo-| thoughts and sentiments expressed through the 
tal principle of the common law which either | medium of writing, printing and the arts, which is 
directly or mediately governs it or which by anal-| like the right not to be assaulted or beaten; in other 

Ogy or parity of reasoning ought to govern it. ‘words, that the principle, actually involved though 

It is undoubtedly true that in the early days of| not always appreciated, was that of an inviolate 
chancery jurisdiction in England the chancellors | personality, not that of private property. 

Were accustomed to deliver their judgments without | This article brought forth a reply from the North- 
fegard to principles or precedents, and in that way | western Review (vol. 3, p. 1) urging that equity 
the process of building up the system of equity| has no concern with the feelings of an individual 
Went on, the chancellor disregarding absolutely | or with considerations of moral fitness, except as 
“Many established principles of the common law.|the inconvenience or discomfort which the person 
“Tn no other way,” says Pomeroy, “could the system | may suffer is connected with the possession or en- 
Of equity jurisprudence have been commenced and| joyment of property, and that the English authori- 
Continued so as to arrive at its present proportions” | ties cited are consistent with such view. Those 
(Pomeroy’s Eq. Jur., sec. 48). In their work the| authorities are now to be examined in order that 
Chancellors were guided not only by what they | we may see whether they were intended to and did 
fegarded as the eternal principles of absolute right,| mark a departure from the established rule which 
but also by their indivdual consciences, but after a| had been enforced for generations; or, on the other 
ume, when “the period of infancy was passed and| hand, are entirely consistent with it. 
am orderly system of equitable principles, doctrines| The first case is Prince Albert v. Strange (1 Macn. 
and rules began to be developed out of the increas: | & G.; 25, 2 DeG. & S., 652). The queen and the 
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prince, having made etchings and drawings for their | 
own amusement, decided to have copies struck off | 
from the etched plates for presentation to friends | 
and for their own use. The workman employed, | 
however, printed some copies on his own account, | 
which afterwards came into the hands of Strange, | 
who purposed exhibiting them, and published a} 
descriptive catalogue. Prince Albert applied for | 
an injunction as to both exhibition and catalogue, 
and the vice-chancellor granted it, restraining de- 
fendant from publishing “at least by printing or | 
writing, though not by copy or resemblance,” a\ 
description of the etchings. An examination of the | 
opinion of the vice-chancellor discloses that he | 
found two reasons for granting the injunction, | 
namely, that the property rights of Prince Albert | 
had been infringed, and that there was a breach of | 
trust by the workman in retaining some impressions | 
for himself. The opinion contained no hint what- | 
ever of a right of privacy separate and distinct from | 
the right of property. | 

Pollard v. Photographic Co. (L. R., 40 Ch. Div., | 
345) is certainly not an authority for granting an | 
injunction on the ground of threatened injury to 
the feelings, although it is true, as stated in the} 
opinion of the Appellate Division, that the court 
did say in the course of the discussion that the 
right to grant an injunction does not depend upon 
the existence of property; but the decision was, in 
fact, placed upon the ground that there was a breach 
of an implied contract. The facts, briefly stated, 
were that a photographer had been applied to by 
a woman to take her photograph, she ordering a 
certain number of copies, as is usual in such cases. 
The photographer made copies for himself and un- 
dertook to exhibit them, and also sold copies to a 
stationer, who used them as Christmas cards. Their | 
action was restrained by the court on the ground | 
that there was an implied contract not to use the 
negative for any other purpose than to supply the 
sitter with copies of it for a price. During the argu- 
ment of plaintiff's counsel, the court asked this | 
question: “Do you dispute that if the negative | 
likeness were taken on the sly the person who took | 
it might exhibit copies?” Counsel replied: “In| 
that case there would be no consideration to support 
a contract.” 

In Gee v. Pritchard (Swanst., 402) B attempted to | 
print a private letter written him by A, and he was 
restrained on the ground that the property of that 
private letter remained in A, B having it only for | 
the qualified purpose for which it was sent to him, | 
the basis of the decision, therefore, being the idea | 
of plaintiff's property in the thing published, as} 
being the product of his mind, written by him and 
put into the hands of B for a limited purpose only. 

The same judge, Lord Eldon, also granted the 
injunction in Abernathy v. Hutchinson (3 L. J., Ch., 
209), restraining the publication in the Lancet of | 
lectures delivered at a hospital by the plaintiff. The 
court expressed a doubt in that case whether there 
could be property in lectures which had not been 





| 





—— 
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reduced to writing, but granted the injunction og 
the ground that it was a breach of confidence on the 
|part of a pupil who was admitted to hear the 
lectures to publish them, inasmuch as they” were 
delivered for the information of the pupils, and not 
for sale and profit by them. 

Mayall v. Highbey (1 H. & C., 188) was algo 
a case where an injunction was granted and nominal 


| damages awarded on the ground that plaintiff had 
|@ property right in certain photographic negatives 


which he had loaned to a person who subsequently 
became insolvent and whose assignee, without right, 
sold them to defendant, who printed copies from 
them which he published and sold. 

In Duke of Queensbury v. Shebbeare (2 Eden, 
329) the Earl of Clarendon delivered to one Gwynne 
an original manuscript of his father’s, “Lord 
Clarendon’s History.” Gwynne’s administrator 
afterwards sold it to Shebbeare, and the court upon 
the applicgtion of the personal representatives of 
Lord Clarendon, restrained its publication on the 
ground that they had a property right in the manu 
script which it was not intended that Gwynne should 


| have the benefit of by multiplying the number of 


copies in print for profit. 

In not one of these cases, therefore, was it the 
basis of the decision that the defendant could be 
restrained from performing the act he was doing 
or threatening to do on the ground that the feelings 
of the plaintiff would be thereby injured; but, on 
the contrary, each decision was rested either, upon 
the ground of breach of trust or that plaintiff had 
a property right in the subject of litigation which 
the court could protect. 

A more recent English case, decided in 1808, is 
more nearly in point and negatives the contention 


'that plaintiff may restrain an unauthorized publica- 
| tion which is offensive to him— namely, Dockrell 
{v. Dougall (78 L. T. R., 40). 
ant, the owner of a medicine called “ Sallyco,” pub-* 
|lished the following substantially true but unaw- 


In that case defend- 


thorized statement about plaintiff: “Dr. Morgan 
Dockrell, physician to St. John’s Hospital, London, 
is prescribing Sallyco as an habitual drink. Dr. 
Dockrell says nothing has done his gout so much 
good.” In the course of the opinion the court said, 


|in effect, that plaintiff claimed to be entitled to an 


injunction restraining defendant from using plaint- 


| iff’s name in his advertisements on the ground that 
| an injunction should be granted in every such case 


where it can be shown that the use of the plaintiff's 
name is unauthorized and is calculated to injure him 
in his profession, and after saying that he did not 
think that this was right, he stated the proper rule 
to be that “In order that an injunction may issue 
to restrain a defendant from using a plaintiff's name 
the use of it must be such as to injure the plaintiff's 
reputation or property.” 

None of the other English cases brought to our 
attention are claimed to have a direct bearing upon 
this question, and it seems to us very clear that they 
do not in anywise support the position of plaintiff. 








a mwiean een &S & eae 2 se wa BR roaohotea ee ents ses 4 











-oaToe mS ae PP BF@wreaks RAa&HS SB il 


ser Ss 4 we te 


bia te Vie ei ee ee i 
- 





THE ALBANY LAW JOURNAL. 


323 











The case that seems to have been more relied privacy to which the plaintiff appeals as the founda- 


upon than any other by the learned Appellate 
Division in reaching the conclusion that the com- 
plaint in this case states a cause of action is Schuy- 
ler v. Curtis (147 N. Y., 434). In that case certain 
persons attempted to erect a statue or bust of a 
woman no longer living, and one of her relatives 
commenced an action in equity to restrain such erec- 
tion, alleging that his feelings and the feelings of 
other relatives of deceased would be injured thereby. 
At Special Term an injunction was granted on that 
ground (19 N. Y. Supp., 264). The General Term 
afirmed the decision (64 Hun, 594). This court 
reversed the judgment, Judge Peckham writing, and 
so far as the decision is concerned, therefore, is 
not authority for the existence of a right of privacy 
which entitles a party to restrain another from 
doing an act which, though not actionable at com- 
mon law, occasions plaintiff mental distress. In 
the course of the argument, however, expressions 
were used which it is now claimed indicate that the 
court recognized the existence of such a right. A 
sufficient answer to that contention is to be found 
in the opinion written on the motion for reargument 
in Colonial City T. R. Co. v. Kingston City R. R. 
(154 N. Y., 493), in which it was said: “It was not 
our intention to decide any case but the one before 
us. * * * If, as sometimes happens, broader 
statements were made by way of argument or other- 
wise than were essential to the decision of the ques- 
tions presented, they are the dicta of the writer of 
the opinion and not the decision of the court. A 
judicial opinion, like evidence, is only binding so 
far as it is relevant, and when it wanders from the 
point at issue it no longer has force as an official 
utterance.” The question up for decision in the 
Schuyler case was whether the relatives could re- 
strain the threatened action of defendants, and not 
whether Mrs. Schuyler could have restrained it had 
she been living. The latter question not being before 
the court, it was not called upon to decide it, and, 
as we read the opinion, there is no expression in it 
which indicates an intention either to decide it or to 
Seriously consider it, but rather, it proceeds upon 
the assumption that if such a right did exist in Mrs. 
Schuyler, her relatives did not succeed to it upon 
her death; all of which will sufficiently appear ffom 
the following extracts from the opinion: 

“This action is of a nature somewhat unusual 
and dependent for its support upon the application 
of certain principles which are themselves not very 
clearly defined or their boundaries very well recog- 
nized or plainly laid down. 


tion of his cause of action.” 

“While not assuming to decide what this right 
of privacy is in all cases, we are quite clear that 
such a right would not be violated by the proposed 
action of the defendants.” 

There are two other cases in this State bearing 
upon this question: Marks v. Jaffa (26 N. Y. Supp., 
908), decided at Special Term, and Murray v. Gast 
Lithographic & Engraving Co. (8 Misc. Rep., 36), 
decided at an Equity Term of the Court of Com- 
mon Pleas at New York. In the first case the relief 
prayed for was granted upon the authority of the 
decision of the General Term in the Schuyler case, 
which was subsequently reversed in this court. In 
the Murray case, in a well-reasoned opinion by 
Judge Bischoff, it is held that a parent cannot main- 
tain an action to enjoin an unauthorized publication 
of the portrait of an infant child, and for damages 
for injuries to his sensibilities caused by the invasion 
of his child’s privacy, because “the law takes no 
cognizance of a sentimental injury, independent of 
a wrong to person or property.” In the course of 
his opinion he quotes from the opinion of Lumpkin, 
J., in Chapman v. West. U. T. Co. (88 Ga., 763) as 
follows: “The law protects the person and the 
purse. The person includes the reputation. The 
body, reputation and property of the citizen are 
not to be invaded without responsibility in dam- 
ages to the sufferer. But, outside these protected 
spheres, the law does not yet- attempt to guard the 
peace of mind, the feelings or the happiness of every- 
one by giving recovery of damages for mental 
anguish produced by mere negligence. There is no 
right, capable of enforcement by process of law, 
to possess or maintain, without disturbance, any 
particular condition of feeling. The law leaves 
feeling to be helped and vindicated by the tre- 
mendous force of sympathy. The temperaments of 
individuals are various and variable, and the im- 
agination exerts a powerful and incalculable influ- 
ence in injuries of this kind. There are many moral 
obligations too delicate and subtle to be enforced 
in the rude way of giving money compensation for 
their violation. Perhaps the feelings fina as full 
protection as it is possible to give in moral law and 
a responsive public opinion. The civil law is a 
practical business system, dealing with what is 
tangible, and does not undertake to redress psycho- 
legical injuries.” 

Outside of this jurisdiction the question seems 
to have been presented in two other cases in this 





Briefly described, the | 


ccuntry: Corliss v. E. W. Walker Co. (57 Fed. 


action is founded upon the alleged violation of | Rep. 434, 64 Fed. Rep. 280) and Atkinson v. 


what is termed the right of privacy.” 


| Doherty (121 Mich., 372). The Corliss case was 


“Tt is not necessary, however, to the view which | an action in equity to restrain the publication of 
we take of this case, to lay down precise and accu- the biography and picture of Mr. Corliss. It was 


fate rules which shall apply to all cases touching 
upon this alleged right.” 


| based upon an alleged invasion of the right of 


| privacy. The court denied the injunction as to the 


“For the purposes we have in view, it is unneces- | publication of the biography, but granted it as to 


sary to wholly deny the existence of the right of the use of certain plates from which the defendant 
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was to make a picture of Mr. Corliss, upon the 
ground that they had been obtained upon conditions 
which defendant had not complied with. In the 
course of the opinion the court said: “Under our 
laws one can speak and publish what he desires, 
provided he commit no offense against public morals 
or private reputation. * * * There is another 
objection which meets us at the threshold of this 
case. The subject-matter of the jurisdiction of a 
court of equity is civil property, and injury to prop- 
erty, whether actual or prospective, is the founda- 


tion on which its jurisdiction rests (Re Sawyer, | 


124 U. S., 200, 210; Kerr. Inj., 2d ed. p. 1). It 
fellows from this principle that a court of equity 
has no power to restrain a libelous publication.” 
Beth the opinion and the decision necessarily nega- 
tive the existence of an actionable right of privacy; 
but, subsequently, upon a motion to dissolve the 
injunction, which was granted upon the ground 
that Mr. Corliss was a public character, and hence 
the publishers were entitled to use his picture, the 
learned court expressed the opinion that a private 
individual has the right to be protected from the 
publication of his portrait in any form. Now, while 
this suggestion was obiter, it merits discussion, and 
atl examination of that which it promulgates as 
doctrine discloses what we deem a fatal objection 
to the establishment of a rule of privacy. The 
learned judge says: “I believe the law to be that 
a private individual has a right to be protected in 
the representation of his portrait in any form; that 
this is a property as well as a personal right, and 
that it belongs to the same class of rights which 
forbids the reproduction of a private manuscript or 
painting, or the publication of private letters, or 
of oral lectures delivered by a teacher to his class, 
or the revelation of the contents of a merchant's 
book by a clerk. * * * 
a private individual to prohibit the reproduction of 
his picture or photograph should be recognized and 
enforced, this right may be surrendered or dedicated 
to the public by the act of the individual, just the 
same as a private manuscript, book or painting be- 
comes 
propertyeby the act of publication. The distinction 
in the case of a picture or photograph lies, it seems 
to me, between public and private characters. 


But, while the right of | 


surrendered his right of privacy? In what respect 
did he, by his inventions, “ask for and desire public 
recognition” any more than a banker or merchant 
who prosecutes his calling? Or is the right of 
privacy the possession of mediocrity alone, which q 
person forfeits by giving rein to his ability, spurs 
to his industry or grandeur to his character? A 
lady may pass her life in domestic privacy when, by 
some act of heroism or self-sacrifice, her name and 
fame fill the public ear. Is she to forfeit by her 
good deed the right of privacy she previously pos. 
sessed? These considerations suggest the answer 
we would make to the position of the learned judge, 
and at the same time serve to make more clear 
what we have elsewhere attempted to point out, 
namely, the absolute impossibility of dealing with 
this subject save by legislative enactment, by which 
may be drawn arbitrary distinctions which no 
court should promulgate as a part of general 
jurisprudence. 

Atkinson v. Doherty was a suit in equity brought 
by the widow of Colonel John Atkinson, a well- 
known lawyer in Detroit, to enjoin the defendant, 
a cigar manufacturer, from using the name and 
portrait of Colonel Atkinson upon boxes of cigars 
manufactured by defendant. The suit was dis- 
missed by the Circuit Court, and its decree was 
unanimously affirmed by the Supreme Court. The 
case quite resembles the Schuyler case, 
which was brought to the attention of that court, 
and in the course of the opinion the contention that 
the Schuyler case intimated the existence of a right 
of privacy was met as follows: “ We think it should 
not be considered as containing a dictum even in 
support of the doctrine contended for.” The method 
adopted by the court in the Atkinson case in treat- 
ing the question was different from that employed 
by this court in the Schuyler case, however, for the 
opinion proceeds to a review of the authorities upon 
which the right of privacy is said to rest, reaching 
the conclusion that all of the authorities which are 


closely 


| entitled to respect are based upon property or con- 


(when not protected by copyright) public | 


|tract rights, and hence “that Colonel Atkinson 
would himself be remediless were he alive, and the 
same is true of his friends who survive.” The opin- 


A| 


private individual should be protected against the | 


publication of any portrait of himself, but where 
an individual becomes a public character the case 
is different. A statesman, author, artist or inventor, 
who asks for and desires public recognition, may 
be said to have surrendered his right to the public.” 
This distinction between public and private char- 
acters cannot possibly be drawn. On what principle 
does an author or artist forfeit his right of privacy 
and a great orator, a great preacher or a great 
advocate retain his? 
marcation between public characters and private 
characters, let that line be as wavering and irregular 
as you please? In the very case, then, before the 
judge, what had Mr. Corliss done by which he 


“This law of privacy 
seems to have gained a foothold at one time in the 
history of our jurisprudence—not by that name, 
it is true—but in effect. It is evidenced by the 
old maxim, ‘the greater the truth the greater the 


ion concludes as follows: 





| libel,’ and the result has been the emphatic ex- 


pression of public disapproval, by the emancipation 
of the press and the establishment of freedom of 
speech, and the abolition in most of the States of 


| the maxim quoted by constitutional provisions. The 


Who can draw a line of de-| 


limitations upon the exercise of these rights being 
the law of slander and libel, whereby the publication 
of an untruth that can be presumed or shown to 
the satisfaction, not of the plaintiff, but of others 
(i. e., an impartial jury), to be injurious, not alone 
to the feelings, but to the reputation, is actionable. 
Should it be thought that it is a hard rule that is 
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applied in this case, it is only necessary to call 
attention to the fact that a ready remedy is to be 
found in legislation. We are not satisfied however, 
that the rule is a hard one, and think that the con- 
gensus of opinion must be that the complainants 
contend for a much harder one. The law does not 
remedy all evils. It cannot, in the nature of things; 
and deliberation may well be used in considering 
the propriety of an innovation such as this case sug- 
gests. We do not wish to be understood as be- 
littling the complaint. We have no reason to doubt 
the feeling of annoyance alleged. Indeed, we sym- 
pathize with it and marvel at the impertinence which 
dces not respect it. We can only say that it is 
one of the ills that under the law cannot be 
redressed.” 


conclusion that the so-called “ right of privacy” has 
not as yet found an abiding place in our jurispru- 
dence, and, as we view it, the doctrine cannot now 
be incorporated without doing violence to settled 
principles of law by which the profession and the 
public have long been guided. 

I do not say that, even under the existing law, 
in every case of the character of the one before us, 
or indeed in this case, a party whose likeness is 
circulated against his will is without remedy. By 
section 245 of the Penal Code any malicious publica- 
tion by picture, effigy or sign which exposes a 
person to contempt, ridicule or obloquy is a libel, 
and it would constitute such at common law. Ma- 
licious in this definition means simply intentional 
and willful. There are many articles, especially of 
medicine, whose character is such that using the pic- 


or obloquy on the person whose picture was thus 
published. The manner or posture in which the 


prosecution could be maintained. But there is no 
allegation in the complaint before us that this was 
the tendency of the publication complained of, and 
the absence of such an allegation is fatal to the 
maintenance of the action, treating it as one of libel. 
This case differs from an action brought for libelous 
words. In such case the alleged libel is stated in 
the complaint, and if the words are libelous per se 


the plaintiff to disgrace, ridicule or obloquy. The 
law attributes to them that result. But where the 
libel is a picture which does not appear in the 
record, to make it libelous there must be a proper 
allegation as to its character. 

The judgment of the Appellate Division and of 
the Special Term should be reversed and questions 
certified answered in the negative, without costs, 
and with leave to the plaintiff to serve an amended 
complaint within twenty days, also without costs. 





XUM 


An examination of the authorities leads us to the | 


ture of a person, particularly that of a woman, in! 
connection with the advertisement of those articles | 
might justly be found by a jury to cast ridicule | 


person is portrayed might readily have a like effect. | 
In such cases both a civil action and a criminal | 


it is unnecessary to charge that their effect exposes | 


Gray, J. (dissenting.)— The question arises on 
the defendants’ demurrer to the sufficiency of the 
complaint to state a cause of action. The complaint 
alleges that, without the knowledge of the plaintiff, 
the defendants, “knowing that they had no right 
or authority so to do, had obtained, made, printed, 
sold and circulated about 25,000 lithographic prints, 
photographs or likenesses of plaintiff, for the pur- 
pose of profit and gain to themselves;” that upon 
the paper upon which the likeness was printed are 
the words above the portrait, in large, plain letters, 
“Flour of the Family,” and below, in large capital 
letters, “ Franklin Mills Flour,’ and in the lower 
right-hand corner, in small capital letters, are the 
words “Rochester Folding Box Company;” that 
upon the same paper are the advertisements of the 
flour of the Franklin Mills Company; that these 
25,000 likenesses of the plaintiff thus ornamented 
have been “conspicuously posted and displayed in 
stores, warehouses and saloons, throughout the 
United States and other countries, and particularly 
in the vicinity where the plaintiff resides;” that 
the result has been to greatly humiliate her, by the 
scoffs and jeers of persons who have recognized 
her face upon these advertisements, and her good 
name has been attacked and that, because of these 
facts, made sick and suffered a severe 
was confined to 


“she was 
her bed and was 
compelled to employ a physician.” The plaintiff, 
further, alleges that the defendants “are now wrong- 
fully printing, making, using, selling and circulating 
these lithographs,” and that, by reason of these facts, 
she has suffered damages in the sume of $15,000. 
The relief demanded is that the defendants be 
enjoined from making, printing, publishing, obtain- 
ing or using, in any manner, any likeness of the 
plaintiff in any form whatever. The facts contained 
within these allegations must be regarded as ad- 
mitted, under the defendant’s demurrer; as must 
all other facts which can be implied by reasonable 
and fair intendment (Marie v. Garrison, 83 N. Y., 
14). These defendants stand before the court, ad- 
| mitting that they have been made, published and 
| circulated, without the knowledge or the authority 
| of the plaintiff, 25,000 lithographic portraits of her, 
for the purpose of profit and gain to themselves; 
| that these portraits have been conspicuously posted 
in stores, warehouses and saloons, in the vicinity 
of the plaintiff's residence and throughout the 
United States, as advertisements of their goods; 
that the effect has been to humiliate her and to 
render her ill and, yet, claiming that she makes out 
no cause of action. They say that no law on the 
statute books gives her a right of action and that 
her right to privacy is not an actionable right, at 
law or in equity. 


nervous shock, 


Our consideration of the question thus presented 
has not been foreclosed by the decision in Schuyler 
v. Curtis (147 N. Y., 434). In that case it ap- 
peared that the defendants were intending to make, 
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and to exhibit, at the Columbian Exposition of 
1893, a statue of Mrs. Schuyler, formerly Miss Mary 
M. Hamilton, and conspicuous in her lifetime for 
her philanthropic work, to typify “ Woman as the 
Philanthropist,” and, as a companion piece, a statue 
of Miss Susan B. Anthony, to typify the “ Repre- 
sentative Reformer.” The plaintiff, in behalf of 
himself, as the nephew of Mrs. Schuyler, and of 
other immediate relatives, sought by the action to 
restrain them from carrying out their intentions as 
to the statue of Mrs. Schuyler; upon the grounds, | 
in substance, that they were proceeding without his | 
consent (whose relationship was conceded to be 
such as to warrant such an action, if it were main- 
tainable at all), or that of the other immediate 
members of the family; that their proceeding was 
disagreeable to him, because it would have been 





disagreeable and obnoxious to his aunt, if living, 
and that it was annoying to have Mrs. Schuyler’s 
memory associated with principles which Miss Susan | 
B. Anthony typified and of which Mrs. Schuyler | 
did not approve. His right to maintain the action | 
was denied and the denial was expressly placed | 
upon the ground that he, as a relative, did not 
represent any right of privacy which Mrs. Schuyler | 
possessed in her lifetime, and that, whatever her | 
right had been, in that respect, it died with her. | 
The existence of the individual’s right to be pro- 
tected against the invasion of his privacy, if not | 
actually affirmed in the opinion, was, very certainly, 
far from being denied. “It may be admitted,” 
Judge Peckham observed, when delivering the opinion | 
of the court, “that courts have power, in some 
cases, to enjoin the doing of an act, where the| 
nature, or character, of the act itself is well cal-| 
culated to wound the sensibilities of an individual, 
and where the doing of the act is wholly unjustifi- 
able, and is, in legal contemplation, a wrong, even 
though the existence of the property, as that term 
is usually used, is involved in the subject.” 

That the individual has a right to privacy, which 
he can enforce and which equity will protect against 
the invasion of, is a proposition which is not op- 
pcsed by any decision in this court and which, in 
my opinion, is within the field of accepted legal 
principles. It is within the very case supposed by 
Judge Peckham in Schuyler v. Curtis. In the present 
case, we may not say that the- plaintiff's complaint 
is fanciful, or that her alleged injury is purely a 
sentimental one. Her objection to the defendants’ 
acts is not one born of caprice; nor is it based upon 
the defendants’ act being merely “ distasteful” to 
her. We are bound to assume, and I find no diffi- 
culty in doing so, that the conspicuous display of 
her likeness, in various public places, has so humili- 
ated her by the notoriety and by the public com- 
ments it has provoked as to cause her distress and 
suffering, in body and in mind, and to confine her 
to her bed with illness. 

If it were necessary, to be entitled to equitable 
relief, that the plaintiff’s sufferings, by reason of 





—_= 


the defendants’ acts, should be serious, and appre- 
ciable by a pecuniary standard, clearly, we might 
well say, under the allegations of the complaint, 
that they were of such degree of gravity. However, 
I am not of the opinion that the gravity of the injury 
need be such as to be capable of being estimated 
by such a standard. If the right of privacy exists, 
and this complaint makes out a case of its substan. 
tial violation, I think that the award of equitable 
relief, by way of an injunction, preventing the con. 
tinuance of its invasion by the defendants, will nog 
depend upon the complainant’s ability to prove 
substantial pecuniary damages, and if the court finds 
the defendants’ act to be without justification and 
for selfish gain and purposes, and to be of such a 
character as is reasonably calculated to wound the 
feelings and to subject the plaintiff to the ridicule 
or to the contempt of others, that her right to the 
preventive relief of equity will follow; without con- 
sidering how far her sufferings may be measurable 
by a pecuniary standard. 

The right of privacy, or the right of the individual 
to be let alone, is a personal right, which is not 
without judicial recognition. It is the complement 
of the right to the immunity of one’s person. The 
individual has always been entitled to be protected 
in the exclusive use and enjoyment of that which 
is his own. The common law regarded his person 
and property as inviolate, and he has the absolute 
right to be let alone*(Cooley on Torts, p. 29). The 
principle is fundamental and essential in organized 
society that everyone, in exercising a personal right 


|and in the use of his property, shall respect the 


rights and properties of others. He must so conduct 
himself, in the enjoyment of the rights and privil- 
eges which belong to him as a member of society, 
as that he shall prejudice no one in the possession 
and enjoyment of those which are exclusively his, 
When, as here, there is an alleged invasion of some 
personal right or privilege, the absence of exact 
precedent and the fact that early commentators upon 
the common law have no discussion upon the sub 
ject are of no material importance in awarding 
equitable relief. That the exercise of the preventive 
power of a court of equity is demanded in a novel 
case is not a fatal objection (Niagara Falls Int. 
Bridge Co. v. Great Western Ry., 39 Barb., 212; 
Sherman v. Skuse, 166 N. Y., 352; Hamilton v. 
Whitridge, 11 N. Y., 145). In the social evolution, 
with the march of the arts and sciences and in the 
resultant effects upon organized society, it is quite 
intelligible that new conditions must arise in pef- 
sonal relations which the rules of the common law, 
cast in the rigid mold of an earlier social status, 
were not designed to meet. It would be a reproach 


to equitable jurisprudence if equity were powerless 
to extend the application of the principles of com- 
mon law or of natural justice in remedying a wrong, 
which, in the progress of civilization, has been made 
possible as the result of new social or commercial 
Sir Henry 


conditions. Maine, in his work on 
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Ancient Law, has observed of equity that it is an| be an irremediable and irrepressible feature of the 
“by which law is brought into harmony with | social evolution. But, if itis to be permitted that 
society,” and that it is one of the factors which | the portraiture may be put to commercial or other 
operate in judicial evolution. It succeeds legal fic- | uses for gain, by the publication of prints therefrom, 
tions, or those judicial assumptions, through which | then an act of invasion of the individual’s privacy 
a tule of law is modified in its operation, and it | | results, possibly more formidable and more painful 
precedes legislation (see Maine’s Ancient Law, pp. | ‘in. its consequences than an actual bodily assault 
m to 28). Equity has neither fixed boundaries nor | might be. Security of person is as necessary as the 
logical subdivisions, and its origin, both in Rome} security of property; and, for that complete per- 
and in England, was that there was a wrong for | sonal security, which will result in the peaceful and 
which there was no remedy at law (see 1st Story | wholesome enjoyment of one’s privileges as a mem- 
fq. Juris, secs. 49 and 50). It supplements the} ber of society, there should be afforded protection, 
deficiencies of the common law by applying, where | not only against the scandalous portraiture and 
otherwise there would result a wrong, those princi-| display of one’s features and person, but against the 
ples of natural justice which are analogous to settled | display and use thereof for another’s commercial 
principles of the common law (see Story’s Eq. Jur.,| purposes or gain. The proposition is, to me, an 
sec. 671, note). Lord Chancellor Cottenham ob- | inconceivable one, that these defendants may, un- 
served, in Walworth v. Holt (4 Myl. & C., 619): | authorizedly, use the likeness of this young woman 
“T think it is the duty of this court (meaning | upon their advertisement, as a method of attracting 
equity) to adapt its practice and course of proceed- | widespread public attention to their wares, and that 
ing to the existing state of society, and not, by | she must submit to the mortifying notoriety, without 
astrict adherence to forms and rules under different | right to invoke the exercise of the preventive power 
dreumstances, to decline to administer justice and | of a court of equity. 
enforce rights for which there is no other remedy.! Such a view, as it seems to me, must have been 
** * If it were necessary to go much further! unduly influenced by 2 failure to find precedents in 
than it is in opposition to some sanctioned opinions | analogous cases, or some declaration by the great 
in order to open the doors of this court to those | commentators upon the law of a common-law prin- 
who could not obtain it elsewhere, I should not | ciple which would, precisely, apply to and govern 
shrink from the responsibility of doing so.” As 1) the action; without taking into consideration that, 
have suggested, that the exercise of this peculiar | in the existing state of society, new conditions affect- 
preventive power of a court of equity is not found| ing the relations of persons demand the broader 
in some precisely analogous case, furnishes no valid | extension of those legal principles, which underlie 
objection at all to the assumption of jurisdiction if| the immunity of one’s person from attack. I think 
the particular circumstances of the case show the| that such a view is unduly restricted, too, by a 
performance or the threatened performance of an) search for some property, which has been invaded 
act by a defendant which is wrongful because con-| by the defendants’ acts. Property is not, necessarily, 
stituting an invasion in some novel fogm of a right | the thing itself which is owned; it is the right of 
to something which is, or would be conceded to be,| the owner in relation to it. The right to be pro- 
the plaintiff's, and as to which the law provides no| tected in one’s possession of a thing, or in one’s 
adequate remedy. It would be a justifiable exercise | privileges, belonging to him as an individual, or 
of power whether the principle of interference be} secured to him as a member of the commonwealth, 
tested upon analogy to some established common-| js property, and as such entitled to the protection of 
law principle or whether it is one of natural justice. |'the law. The protective power of equity is not exer- 
In an article in the Harvard Law Review of De-|cised upon the tangible thing, but upon the right 
cember 15, 1890, which contains an impressive argu- | to enjoy it; and, so, it is called forth for the pro- 
ment upon the subject of the “right of privacy,” | tection of the right to that which is one’s exclusive 
it was well said by the authors “that the individual possession, as a property right. It seems to me that 
shall have full protection in person and in property | the principle, which is applicable, is analogous to 
isa principle as old as the common law; but it has| that upon which courts of equity have interfered to 
been found necessary from time to time to define | protect the right of privacy, in cases of private writ- 
anew the exact nature and extent of such protection. | ings, or of other unpublished products of the mind. 
* * * The right to life has come to mean the| The writer, or the lecturer, has been protected in 
fight to enjoy life—the right to be let alone; the| his right to a literary property in a letter, or a 
tight to liberty secures the exercise of extensive | lecture, against its unauthorized publication; because 
civil privileges; and the term ‘property’ has grown | it is property, to which the right of privacy attaches 
fo comprise every form of possession — intangible | (Woolsey v. Judd, 4 Duer, 399; Gee v. Pritchard, 
a well as tangible.” 2 Swanst., 402; Abernethy v. Hutchinson, 3 L. J. 
Instantaneous photography is a modern invention | Ch., 209; Folsom v. Marsh, 2 Story, 100). I think 
and affords the means of securing a portraiture of | that this plaintiff has the same property in the right 
ai individual’s face and form, in invitum their! to be protected against the use of her face for 
Owner. While, so far forth as it merely does that. | defendant’ s commercial purposes as she would have 
although a species of aggression, I concede it to if they were publishing her literary compositions. 
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The right would be conceded, if she had sat for 
her photograph; but if her face, or her portraiture, 
has a value, the value is hers exclusively; until 
the use be granted away to the public. Any other 
principle of decision, in my opinion, is as repugnant 
to equity as it is shocking to reason. Judge Colt, 
of the United States Court, in Corliss v. Walker 
(64 Fed. Rep., 280-5), a case involving the same 
question of an invasjon of the right of privacy, 
with respect to the publication of a printed likeness 
of Mr. Corliss, expressed the opinion that “ inde- 
pendently of the question of contract, I believe the 
law to be that a private individual has a right to 
be protected in the representation of his portrait 
in any form; that this is a property as well as a 
persona! right, and that it belongs to the same class 
of rights -which forbids the reproduction of a pri- 
vate manuscript or painting, or the publication of 
private letters, or of oral lectures delivered by a 
teacher to his class, or the revelation of the con- 
tents of a merchant’s books by a clerk.” The case 
itself is not in point in its facts; because the com- 
plainant was the widow of Mr. Corliss and thus it 
came within the limitations of Schuyler v. Curtis. 

The right to grant the injunction does not depend 
upon the existence of property, which one has in 
some contractual form. It depends upon the exist- 
ence of property in any right which belongs to a 
person. In Pollard v. Photograph Co. (40 Ch. Div., 
345) it was held that the right to grant an injunc- 
tion against selling copies of plaintiff's photographs 
did not depend upon the existence of property and 
that “it is quite clear that independently of any 
question as to the right at law, the Court of 
Chancery always had an original and independent 
jurisdiction to prevent what that court considered 
and treated as a wrong, whether arising from a 
violation of an unquestionable right, or from breach 
of confidence or contract, as was pointed out by Lord 
Cottenham in Prince Albert v. Strange (1 McN. 
& G., 25).” In Prince Albert v. Strange, Lord 
Chancellor Cottenham sustained the issuance of an 
injunction, upon the ground that the right of privacy 
had been invaded by the publication and sale of etch- 
ings, made by Prince Albert and Queen Victoria. 
Upon the original hearing Vice-Chancellor Knight- 
Bruce, in granting the injunction, observed that 
“upon the principle of protecting property, it is 
that the common law, in cases not aided or preju- 
diced by statute, shelters the privacy and seclusion 
of thoughts and sentiments committed to writing, 
and desired by the author to remain not generally 
known.” 

It would be, in my opinion, an extraordinary view 
which, while conceding the right of a person to 
be protected against the unauthorized circulation of 
an unpublished lecture, letter, drawing, or other 
ideal property, yet, would deny the same protection 
to a person whose portrait was unauthorizedly ob- 
tained, and made use of for commercial purposes. 
The injury to the plaintiff is irreparable, because 
she cannot be wholly compensated in damages for 





the various consequences entailed by defer 
acts. The only complete relief is an injunction 
straining their continuance. Whether, as ine 

to that equitable relief, she should be able to reeg 
only nominal damages is not material, for the j 
ance of the injunction does not, in such a case, e 
pend upon fhe amount of the damages in dollars ana 
cents. 

A careful consideration of the question pr 
upon this appeal leads me to the conclusion that th 
judgment appealed from should be affirmed, 4 

Two questions were certified by the Appell 
Division to this court, viz.: 

“1. Does the complaint state a cause of 
at law for damages against the defendants? ap 

“2. Does the complaint state a cause of action j 
equity against the defendants?” 

As the latter was the only question presente 
passed upon by the court below, this court is 
concerned with its answer; which should be indi 
affirmative. # 

I further advise, upon the affirmance of the orden 
that the defendants have leave to answer the 
plaint, upon payment of the costs heretofore 
curred, and in this court. 


O’Brien, CuLLen and Werner, JJ., concur with 
Parker, Ch. J.; Barttetr and Haicut, JJ., concur 
with Gray, J. 

Judgment reversed, etc. 
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CuesterR B. McLaucGHLIN and EpwaRD 
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Appeal by plaintiffs from portions of a judgment 
entered on decision after a trial at Special Term} 
and by certain defendants from the whole of 
judgment. The decision at Special Term is t€ 
ported in 36 Misc., at page 415. 


O. J. Wells, for plaintiffs-appellants ; Frain 
Bartlett, for defendants-appellants ; Sherman Evarts, 
for respondent Harriet A. Whitmore; Percival Ss. 
Menken, for respondent Henry Southgate, @ 
trustee. 


Patrerson, J—I concur in the views expressed 
by the learned judge at Special Term upon all the 
questions involved in this case, with the single 
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The right would be conceded, if she had sat for|the various consequences entailed by defendants’ 
her photograph; but if her face, or her portraiture, | acts. The only complete relief is an injunction re 
has a value, the value is hers exclusively; until | straining their continuance. Whether, as incidental 
the use be granted away to the public. Any other | to that equitable relief, she should be able to recoyer 
principle of decision, in my opinion, is as repugnant | only nominal damages is not material, for the iggy. 
to equity as it is shocking to reason. Judge Colt, | ance of the injunction does not, in such a case, de 
of the United States Court, in Corliss v. Walker | pend upon the amount of the damages in dollars and 
(64 Fed. Rep., 280-5), a case involving the same | cents. 

question of an invasjon of the right of privacy, | A careful consideration of the question presented 
with respect to the publication of a printed likeness | upon this appeal leads me to the conclusion that the 
of Mr. Corliss, expressed the opinion that “inde-| judgment appealed from should be affirmed, 
pendently of the question of contract, I believe the | Two questions were certified by the Appellate 
law to be that a private individual has a right to| Division to this court, viz.: 

be protected in the representation of his portrait 
in any form; that this is a property as well as a| at law for damages against the defendants? and 
personal right, and that it belongs to the same class “2. Does the complaint state a cause of action jn 
of rights which forbids the reproduction of a pri-| equity against the defendants?” 

vate manuscript or painting, or the publication of 


private letters, or of oral lectures delivered by a| passed upon by the court below, this court is only 


teacher to his class, or the revelation of the con-| concerned with its answer; which should be in the 
tents of a merchant’s books by a clerk.” The case | affirmative. 


itself is not in point in its facts; because the com- 
plainant was the widow of Mr. Corliss and thus it| that the defendants have leave to answer the com- 
came within the limitations of Schuyler v. Curtis. | plaint, upon payment of the costs heretofore in- 
The right to grant the injunction does not depend | curred, and in this court. 

upon the existence of property, which one has in O’Batex, Cutten and Weanes, JJ., concur ai 
some contractual form. It depends upon the exist- 

x , : Parker, Ch. J.; Barttett and Haicut, JJ., concur 
ence of property in any right which belongs to a|_. 

é with Gray, J. 
person. In Pollard v. Photograph Co. (40 Ch. Div., 
. : si Judgment reversed, etc. 

345) it was held that the right to grant an injunc- 
tion against selling copies of plaintiff's photographs Siieeeee 
did not depend upon the existence of property and| CREATION OF TRUST FUND BY WILL— 


that “it is quite clear that independently of any RATE OF INTEREST ALLOWABLE, 
question as to the right at law, the Court of 


Chancery always had an original and independent 
jurisdiction to prevent what that court considered 
and treated as a wrong, whether arising from a ‘ , 
violation of an unquestionable right, or from breach (Deciied ie July, we) 

of confidence or contract, as was pointed out by Lord aia 

Cottenham in Prince Albert v. Strange (1 McN.| Hutcuinson Sourucate, as Trustee, etc. and 
& G., 25).” In Prince Albert v. Strange, Lord | Sarau E. Soutucate, Appellants, v. THE Contr 
Chancellor Cottenham sustained the issuance of an| NENTAL Trust Company oF THE City oF NEw 
injunction, upon the ground that the right of privacy | York et al., Respondents. 

had been invaded by the publication and sale of etch- | 

ings, made by Prince Albert and Queen Victoria.| Present: Hons. Epwarp Patterson, J., presid- 
Upon the original hearing Vice-Chancellor Knight-| ing; Morcan J. O’Brien, Georce L. INGRAHAM 
Bruce, in granting the injunction, observed that| Cyestee B. McLAUGHLIN and Epwarp W. 
“upon the principle of protecting property, it is | Harcn, JJ. 
that the common law, in cases not aided or preju- | —_ . . 
diced by statute, shelters the privacy and seclusion | Ree telly Bnet os yeep Sait a 
of thoughts and sentiments committed to writing, | and by certain defendants from the whole of said 
and desired by the author to remain not generally judgment. The decision at Special Term Mam 
known.” ; 


. are : ‘ orted in 36 Misc., at page 415. 
It would be, in my opinion, an extraordinary view P 3 page 415 


which, while conceding the right of a person to) O. J. Wells, for plaintiffs-appellants; Franklin 
be protected against the unauthorized circulation of | Bartlett, for defendants-appellants ; Sherman Evarts, 
an unpublished lecture, letter, drawing, or other | for respondent Harriet A. Whitmore; Percival $. 
ideal property, yet, would deny the same protection | Menken, for respondent Henry Southgate, # 
to a person whose portrait was unauthorizedly ob- | trustee. 

tained, and made use of for commercial purposes.| Patrerson, J—I concur in the views expressed 
The injury to the plaintiff is irreparable, because | by the learned judge at Special Term upon all the 
she cannot be wholly compensated in damages for' questions involved in this case, with the single 





“1. Does the complaint state a cause of action 


As the latter was the only question presented and 


I further advise, upon the affirmance of the order, 


New York SupreMe Court, APPELLATE D)visi0n, 
First DEPARTMENT. 
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on of that relating to the amount of interest 
the defendant Harriet A. Hume (Whit- 
adjudged to be entitled. I think the two 

to Harriet A. Hume (Whitmore) were 

, and that the specific legacy of $50,000 
supersede and cancel or displace that of | 

p previously made by the testator to her. I 
of the opinion that the learned judge at 


al Term properly disposed of the question con- 


ito her, it seems to me is altogether improper. 


fe the rights of the children of Alcander | 
Hinson and their exclusion from any share of 
tate until Henry Southgate, as trustee for | 
e@ A. Hume (Whitmore), and Hutchinson | 
mate, as trustee for Sarah E. Southgate, shall | 
eived what is due them upon the contract | 
lich the children of Alcander Hutchinson | 
sd the indebtedness of their father to the firm 
mtchinson & Co. 
jallowance of eight per cent. to Harriet A. 
(Whitmore) upon the legacies of $70,000 


Cs 


rd proceeds upon the theory that, inasmuch 
tator made these two legacies preferential, 
entitled to draw interest at the rate of eight 
it— because some of the testator’s property, | 


which the fund is to be constituted, consisted | 





f indebtedness that was drawing by contract 


« 


"per cent. interest. This claim is made under 


hority of what was held in the Matter of 
eld (135 N. Y., 292); Matter of Baker (57 


"Div. 44), and in the Matter of Slocum 


& after it should have been fully administered 


fant anything other than he said, viz., that the 


ré any distribution or division thereof was had, 
© paid over to her. The trust was to be con- 
ted as an entirety. There is nothing in the will 


that it is necessary to resort to those assets to 


a 


4 
3 


atime (Whitmore) should receive only net 


App. Div., 441). It seems to me, however, 
clear that what was held in those cases does | 


pply here, because there is nothing to indicate 


fention on the part of the testator to do other- 
han have the trust for the benefit of Harriet 
me (Whitmore) constituted out of his general | 


executors. There is nothing to indicate that 


und was to be created for the benefit of Har- 
Hume (Whitmore) out of his general estate, 


net income of the fund thus created was 


ify the assumption that because, after admin- 
mn of the estate, it turned out that certain of 
S$ were earning interest at a certain rate, 


tite the fund, therefore all that those assets 
by way of interest must go to the beneficiary 
trust to be created. The gifts were not 
and there is no right of selection given 
"to the trustee or the beneficiary. 
of the opinion that it appears from this will 
was the intention of the testator that Harriet 


to be derived from a fund to be invested by 
ee, which fund was to be constituted out of 
Neral estate of the testator after administra- 





nd that this case is distinguishable from those 


upon which the respondent Hariet A. Hume (Whit- 


more) relies. I think that the judgment of the 
Special Term in this respect was erroneous, and that 
it should be modified by allowing to the respondent 


| Harriet A. Hume (Whitmore) interest only at such 


rate as might be reasonably earned thereon — which 
according to the evidence, is four per cent., and that 
the provisions of the judgment relating to the inter- 
est to be paid by the Continental Trust Company 
to Harriet A. Hume (Whitmore) should be modi- 
fied to correspond with the views expressed herein. 

As so modified, the judgment should be affirmed, 
without costs. 

O’Brien, INGRAHAM and Hatcu, JJ., concur. 


McLaucuuin, J—I concur in the opinion of Mr. 
Justice Patterson, except as to the rate of interest 
to which Harriet A. Hume (Whitmore) is entitled, 
and as to that I dissent. I think she is entitled to 
eight per cent., and that the learned justice at Special 
Term did not err in so holding. 

By the codicils it will be observed that the $70,000 
given to Henry Southgate, as trustee, “to invest 
and reinvest the same, collect the income therefrom, 
and pay the net annual income in equal quarterly 
payments” to Hariet A. Hume (Whitmore) was to 
be paid out of the testator’s estate “before and in 
preference to any division or distribution thereof 
in my said will directed.” Under this provision, ° 
after the payment of debts and expenses of admin- 
istration, the trustee was entitled to receive from the 
executor $70,000 in order that the trusts might be 
set up, and the executor was bound by the express 
provisions of the will to pay over to the trustee the 
first moneys that came into his hands, so that the 
intent of the testator in this respect might be carried 
out. When the testator died, substantially his entire 
estate — indeed, all of it that now remains, as well 
as that theretofore paid to Harriet A. Hume or her 
trustee — was loaned to the firm of A. Hutchinson 
& Co., of Paris, and under an agreement entered 
into between the testator and the widow and chil- 
dren of Alcander this loan drew interest at the rate 
of eight per cent. per annum. More than enough 
of this loan has been paid to set up both trusts, 
together with the interest thereon at the rate of 
eight per cent. to the time of payment. 

It seems to me that a slight consideration of the 
two codicils, when read in connection with the will, 
clearly shows that the testator intended that Mrs. 
Whitmore should, upon his death, enjoy the income 
derived from the two funds named, and that he did 
not intend that anyone but her should have the 
same. Otherwise, there is no meaning in: the words 
used by him directing the payment to the trustee, 
viz., “before and in preference to any division or 
distribution.” She was to have her income irre- 
spective of any of the other provisions of his will. 
When he died the trust could not be set up because 
his estate, as already said, was then invested and 
drawing interest at the rate of eight per cent. per 
annum, and it could not be set up until the same, 
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to the extent of $70,000, had been paid, but the 
moment that such sum had been realized from the 
investment, that moment the executor was obligated 
to pay the same to the trustee. Equity always treats 
that to have been done which ought to have been 
done. The loan should have been paid and the trusts 
set up immediately following the testator’s death, 
and if it had been Mrs. Whitmore would have re- 
ceived whatever amount the fund earned, and the 
fact that it was not done immediately following the 
testator’s death cannot be used to her prejudice. 
She is entitled to receive whatever interest the fund 
earned intermediate the death of the testator and 
payment by A. Hutchinson & Co. The money 
earned eight per cent., and, if effect be given to the 
testator’s intent, it belongs to her. 

The Matter of Stanfield (135 N. Y., 292) seems 
to me to be directly in point. There, the ‘testator 
directed his executors to invest $20,000 in .bonds 
and mortgage or government bonds and pay over 
the income therefrom to his son for life, and at his 
death, the principal to another. It appeared that 
the corpus of the estate was so invested at the time 
of the testator’s death as to produce six per cent. 
interest. The investment directed to be made for 
the son not having been made, proceedings were 
taken by the son, in Surrogate’s Court, to compel 
the executor to pay to him the interest received on 
the $20,000, and in affirming the order directing the 
executor to pay a certain sum, the court said: 
“ Where the income of an estate or of a designated 
portion is given to a legatee for life, we think it is 
clear that he becomes entitled to it whenever it 
accrues, and if the estate is productive of income 
from the death of the testator he can require the 
executor to account to him for the income from 
that time. The rule that general legacies shall not 
bear interest until the expiration of one year from 
the grant of letters testamentary, or of administra- 
tion (Matter of McGowan, 124 N. Y., 526), has no 
application in such a case. It is, by its terms, lim- 
ited to general legacies payable out of the corpus 
of the decedent’s estate. In the present case the 
bequest is not a part of the principal of the estate, 
or of any property possessed by the testator in his 
lifetime, but of that which is to arise or accrue after 
his death from a specified fund to be set apart for 
that purpose. It is the income which constitutes 
the respondent’s legacy. He is not seeking to charge 
the estate with interest upon his legacy, but is 
simply endeavoring to secure the legacy itself, and 
his effort, therefore, involves no infringement of 
the rule relating to the payment of interest upon 
general legacies. * * * The gift of the income 
is independent of the gift of the principal and the 
right to the income does not depend upon the in- 
vestment, but was created and exists regardless of 
it. The direction to the executor, with respect to 
the investment of the fund, has reference to the 
administration of the trust and cannot be available 
to defeat the legatee’s title to income accruing pre- 
viously to the time when the investment is required 
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to be made. Until it is made, an equivalent in valye 
of the property out of which the fund is to be 
raised must be deemed to stand in place of the ip 
vestment and whatever income arises from it mean 
while belongs to the legatee to whom it has been 
expressly given. * * * If the estate is sufficient 
for the liquidation of debts and other charges ang 
is so invested as to be productive of income from 
the death of the testator, a bequest of income toa 
legatee for life must be construed to invest him 
with a title to such income from the date of the 
testator’s demise, unless there is some provision in 
the will from which a contrary intent is to be 
inferred.” 

The Matter of Slocum (60 App. Div., 438, affirmed 
as to this point 169 N. Y., 153) is also in point 
There, the property of the testator was invested, 
and at the time of his death was drawing seven 
per cent. interest. By his will he directed that his 
property be converted into money, invested in bonds 
and mortgages on improved farming lands, and 
that one-third of the income derived therefrom be 
paid to his son during his life and two-thirds of 
such income be paid to his wife during her life. The 
court held that the life beneficiaries were entitled 
to all of the income accruing from the date of the 
testator’s death. Judge Hirschberg, delivering the 
opinion, in which all of the other members of the 
court concurred, said: “On the principle enunciated 
in the Stanfield case, and supported by substantially 
every precedent and authority, the life tenants in 
this case should be held entitled to all the income 
accruing from the date of the testator’s death. There 
is nothing in the will to indicate a contrary intent. 
The direction to convert the estate into money, and 
to invest the money in the specified securities is 
not a controlling condition, where the income be- 
queathed is not, in terms, the income arising from 
the investments or the income accruing after the 
investment. * * * The testator knew that his 
estate was chiefly embarked in the grocery business, 
where it was invested at interest constituting a debt 
or obligation of the firm, which was payable to hint 
irrespective of profits, and which, until the conver- 
sion and investment which he directed, with what- 
ever profits might accrue, would furnish adequate 
income for the support of his widow and his son's 
wife and family, and, consequently, in the general 
provision which gave them for life the entire income 
of the estate for support and maintenance, the 
income accruing before, as well as after, the con- 
version and investment, must be considered to be 
included in the absence of any provision in the will 
from which a contrary intent can be inferred” (see, 
also, cases cited in Judge Hirschberg’s opinion, 60 
App. Div., on p. 444). This case is important, 


because on appeal to the Court of Appeals that court 
adopted, so far as the question of interest and the 
time when it became payble is concerned, the opin- 
ion of the Appellate Division (see 169 N. Y., 159)- 

Applying the principle laid down in these authori- 
ties, if effect is to be given to the testator’s intent, 
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then it seems to me that the Special Term correctly 
held that the trustee is entitled not only to receive 
interest upon the fund bequeathed to him in trust 
from the date of the testator’s death, but to receive 
interest at the rate at which the funds were invested | 
(eight per cent.) when the testator died until the | 
same had been paid. 

I think the judgment should be affirmed. 


a Sa 
THE BACHELOR LAWYER IN A LARGE 
CITY. 


The average bachelor lawyer in a large city is 
truly an unhappy creature. He has no home, in the 
ordinary sense of the word, unless the society of a 
latch-key and the four walls of a cheerless room be 
presumed to represent it. Weak and bilious he 
arises in the morning, and with a heavy heart he 
wends his way to the nearest restaurant and orders 
his morning meal. His meals are set before him in 
restaurants oftentimes half cooked, and he thinks of 
his mother, long since passed away, and the dainty 
meals prepared at her hands. After supper he goes 
to the theatre and returns about midnight to find 
bis lamp, with its cracked chimney, on the hall 
slab and the family gone to bed hours before his 
arrival. On his return home at midnight the hall 
cat greets him kindly, and our hero sits down on 
the lowest stair, pulls off his shoes and stockings 
and critically examines their condition. Then up- 
stairs through the silent house, past the worn-out 
clock on the landing, he finally reaches his room, 
cold, musty and damp-smelling. 

*He saves himself from melancholy by critically 
examining the photographs of his lady friends, 
which have been dusted by the servant and placed 
on the mantelpiece. He looks at the bed, standing 
frigid in the corner, and, lighting his pipe with a 
piece of rolled-up newspaper, he lapses into a pro- 
found reverie. His eyes open wide with amazement 
at the size of his laundry bill, and he vows that 
henceforth he will cut off the laundry and wear 
paper. The cold-hearted landlady only thinks of 
him on Saturday night. If he is suddenly taken 
ill, the mistress of the house, fearing the loss of her 
foom rent, hastily orders an ambulance, and he 
is carried off to the nearest hospital. 

From the day when Noah portioned off the green 
and smiling earth between his three sons people 
have looked upon old bachelors with no small 
amount of contempt and with considerable animos- 
ity. Why should a man be blamed for what he 
cannot avoid? People will say that a man becomes 
an old bachelor from mere choice, and will point 
the finger of scorn at many an unfortunate example 
of their assertions. The whole female sex regard 
the old bachelor as their mortal enemy. Your bold, 
strong-minded women are never dangerous to an 
old bachelor; they attempt to carry his heart by 
Storm, which unvariably calls forth a stubborn re- 


| the married men. 
| neither wood to split, house hunting and marketing 





sistance, and ends in their signal defeat. It is the 





soft-eyed, gentle woman who makes the bachelor’s 
days of single blessedness numbered. Her very 
gentleness fetters your every hint, and before you 
are aware of it you are completely enslaved. 

But, after all, his lot is, by no means, an unhappy 
one. Let us examine the condition of his critics, 
The bachelor, it is conceded, has 


to do, babies to wash, nor lazy servant girls to look 
after. He has no one to darn his stockings and sew - 
buttons on his shirts. He has no wife’s poor rela- 
tions to support. He don’t have to pay other peo- 
ple’s bills. He is good-natured, because he has no 
one to quarrel with. 

Who lives in clover all his days? The bachelor. 
Who is petted to death by the ladies who have mar- 
riageable daughters, invited to tea and to evening 
parties and told to drop in when it is convenient? 
The bachelor. Who has flowers strewn on his grave 
by all the girls who couldn’t entrap him? The 
bachelor. Who goes to bed early because time 
hangs on his hands? The married man. Who 
strewed the flowers on the married man’s grave? 
His widow? Not a bit of it; she puts down the 
lowest one that a six weeks’ grief has set up in her 
heart, and goes and gets married again, she does. 
For my part, I prefer to cling to the latch-key and 
mother. St. Paul says: “ He that marries does well, 
but he that does not marry does better.” 

Boys, I have here related the humorous side of 
a bachelor’s life. I hope I have succeeded in amus- 
ing you. The verdict I leave to the judgment of 
the kind and charitable reader. 

Josern M. SULLIVAN. 

Of the Suffolk (Mass.) Bar. 


a 
THE STUDY OF MARITIME LAW. 





Should the professor at law schools, who teaches 
shipping and admiralty, have the experience of a 
seaman? May education in seamanship be abso- 
lutely necessary in solving some of the legal puzzles 
which involve it? Two recent articles in the New 
York Maritime Register, of July 16 and 23, 1902, 
tend to show that it may not be enough for an at- 
torney to refer to and rely upon a seaman’s aid, 
though however astutely and wisely. 

The rather comical history of the attacks on naval 
court-martial sentences in civil courts (which re- 
semble the endeavors of a landlubber to Voxhaul 
a ship), suggests that the mingling of seafaring 
with legal knowledge might have made different 
annals. From the re-enacting, by the first American 
congress in 1776, of the old Mutiny Acts of England, 
and until more than half the next century had 
passed, lawyers appear to have been wary of 
admirals’ courts and to have regarded discretion 
as the better part of valor in meddling with them. 
No record can be found of any assault on their 
unknown bulwarks until so late as 1857. In 1857 
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a reckless attorney petitioned that a naval sentence 
be declared void by the United States Supreme 
Ccurt on the ground that “attempting to desert” 


| Court to hold that art. 43, sec. 1624, R. 





oe 


S., meant 


| that a red-handed murderer must be chased by a 


(of which his client, Seaman Dynes, was convicted) | 


was not comprised within the accusation of “ de- 
sertion,’ of which he was charged. The profound 


care given by the Supreme Court to seamen’s in- | 


terests was testified to in this case by the court’s 


U.. 3.5 242). 


giving some twenty pages to show that in charging | 


” 


_ Dynes with “ Desertion,” i. e., “ Attempting to desert 
and being successful in the attempt,” he was charged 
with “Attempting to Desert” and could thus be 
convicted thereof (Dynes v. Hoover, 20 How., 65- 
84). In the next case, in 1879, Hon. Geo. S. Bout- 
well, cabinet officer and chief impeacher of Presi- 
dent Andrew Johnson, could see no other semblance 
of defect in the court-martial sentence which he 
studied, than that a pay clerk in the navy was not 
in the navy and, therefore, not susceptible to trial 
by court-martial. The Supreme Court told Mr. 
Boutwell, with brevity, that he was (Ex parte Reed, 
1oo U. S., 13). Next the distinguished Jeremiah 
Wilson, in 1885, had a fling at a naval court-martial 
and asked the Supreme Court to release, by habeas 
corpus, from imprisonment, a naval surgeon who 
was not in imprisonment. The Supreme Court told 
“Jerry” that they could not do it (Wales v. Whit- 
ney, 114 U. S., 564). The next naval unfortunate 
who appears in the court reports, evidently argued 
to himself, that a lawyer who could fasten a court- 
martial sentence on an “accused,” could unfasten 
such; and so employed the successful prosecutor of 
Judge Advocate-General Swaim, Jeff. Chandler with 
Gen. Epps Hunton to help him. The two could 
think of no other plea for their client, a paymaster- 
general in the navy, than that he was not subject 
to court-martial for the manner in which he per- 
formed his official duties. The Supreme Court 
assured them that he was (Smith v. Whitney, 116 
U. S., 167). Discouraged at the stupidity of the 
Supreme Court, the lawyers now turned their atten- 
tion to the Court of Claims; and in 1888 ex-Senator 
Epps Hunton petitioned that court (for a captain 
dismissed on the charge of drunkenness and wrecking 
his ship) to deprive the secretary of the navy of 
the latter’s right to order officers under him, to tell 
the secretary, when the statute empowered the sec- 
retary to decide whether to order five or thirten 
officers to constitute a court-martial, that the Court 
of Claims would displace him thereafter in running 
the navy. That court told Gen. Hunton that when 
the law gives the secretary a discretion the Court 
of Claims could not take it from him (Mullan v. 
U. S., 23 Ct. of Cl., 36). One of the famous Blair 
family next flew into the alluring spider web of a 
naval court-martial, coming forward in 1889 with 
a request of the Court of Claims to set aside a 
sentence as being “uncertain,” because the fine 
imposed by the sentence had only the mathematical 
certainty of an easy calculation. The request was 
denied (Williams v. U. S., 24 Ct. of Cl. 311). In 
1893 two Norfolk attorneys asked the Supreme 


sheriff with formal charges and specifications made 
out, ready to “ furnish him” therewith on the instant 
of his arrest, on the penalty of all trial and conyic. 
tion of that murderer being prohibited. The couy 
did not agree with them (Johnson v. Sayre, 158 
In 1897 the chief justice of Boston’s 
fashionable suburb of Brookline, argued a habeas 


| corpus case in behalf of a Boston Navy Yard sea. 





man. The hearing was in September, 1897, and on 
the mysteries of the naval “ articles;” and the result 
was an inability.of the court to make up its mind 
until December 31, 1897, when it decided that the 
seaman for whose imprisonment it had been re 
sponsible from September until December, was 
legally imprisoned. The statutes require that a 
habeas corpus writ shall be returned in three days 
and a hearing had in five, and that such case shall 
be “decided summarily.” The failure of the judge 
to decide this case for three months was charged to 
a less excusable incitement than intoxication pro- 
duced by naval puzzles. The decision, however, 
contains no trace of his three months’ researches 
(In re Crain, 84 Fed., 788). Perhaps the main diff- 
culty in this also was due to the bad sailing of the 
case and fouling of the gear under unnautical hands, 
In 1901 came the first victory for a hundred years, 
It was won by an attorney who had been a gradu- 
ate of the United States Naval Academy and a 
commissioned officer of the navy. He had been a 
judge-advocate of naval courts-martial also. But 
it was rather to his seaman’s experience that he 
attributed his success. As a seaman he knew of a 
certain custom on board ship, that, as a lawyer, he 
knew did magically disentangle the snarl of that 
theretofore interpreted statute. Had he been either 
seaman or lawyer alone he could not have brought 
together a nautical fact and a statute which seemed 
to have nothing in common, in the non-intersecting 
spheres of thought of either lawyer or seaman. 
This is shown in an analysis of the case in the New 
York Maritime Register of July 16 and 23, 1902 
The case was prejudiced about as unfavorably as 
possible. Not only an opinion of the attorney- 
general (19 Op., 476), but a decision of the Supreme 
Court itself (158 U. S., 117) was adverse to his 
contention. Nor was there any visible overruling 
of the Supreme Court’s decision. But the clue of 
the nautical fact opened out a nautical history of 
which the opinion in 158 U. S., 117, had been utterly 
barren. Fortunately a subsequent decision came to 
seamen’s rescue securing them just trials by holding 
that a statute must be judicially interpreted in the 
light of its history (169 U. S., 653). | 

“In construing any act of legislatures, regard is 
to be had not only to all parts of any former act 
of the same law-making power, of which the act 
in question is an amendment; but also to the history 


of the law as previously existing.” A further 


dubious suggestion of the court in 158 U. S., 118 
that a seaman might, in effect, 


commit suicide by 
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consenting to be put to death although forbidden 


by court-martial law, was frowned down in a later | 


case (Crain v. U. S., 162 U. S., 644). As might 
be expected, in nautical trials, whatever their errors 


of severity in other respects, the naval accused is | 


not desired to be critical and suspicious of his su- 


periors, but to accept all their doings with disci- | 


plined submission, and is thus protected against 
failure to “ plead in bar” and to take smart ‘ 
tions.” Another nautical feature of this case, and 
which would not have suggested itself to a lawyer 
not having a seaman’s life fully in his mind, will 
be found analyzed at length in the New York Mari- 
time Register of September 18, 1co1, under the title 
of “Maritime Notice.” 

Against the array of able legal talent named in 


this article, and their presumable greater army of | 


unnamed consultants, was marshaled not law learn- 
ing, for the Navy Department does not pretend to 


that, but the skillful illusions of seamanship dis- | 


played by officials desirous of stretching their prov- 
ince of command to the utmost. 
overlooked for a hundred years because micro- 
scopical? Or was it as visible to the eye of the 
seaman as a rope’s end out of place? 

In either alternative the value of instruction from 
one used to living on the ocean wave would seem 
manifest. 

GEORGE F. Ormssy. 

Wasurincton, D. C. 


a Cn 


AMERICAN BAR ASSOCIATION. 


The annual meeting of the American Bar Asso- | 
ciation, which was held in Saratoga Springs, N. Y., | 


August 27, 28 and 29, proved one of the most 
interesting gatherings of the kind in years. There 


was a large attendance of members when the meet- | 
ing was called to order by President U. M. Rose, 


of Little Rock, Ark., who then delivered an address. 


After paying high tribute to the late President | 


McKinley and Henry Hitchcock, once president 
of the Bar Association, President Rose took up 


the subject of trusts, speaking in part as follows: | 


“We are all by this time familiar with what are 
called ‘trusts;’ so called perhaps because they 
contain in their composition not a single fiduciary 
element. 

“South Carolina has passed two acts on this 


subject. The first act forbids all persons to form 


pools, trusts, or combinations for the purpose of | 


regulating or fixing the price of any article of trade 
or merchandise or to limit the quantity of any 
article of manufacture or commodity, or of any 
fepair, or the premium of any insurance. 
fines are prescribed for any violation of the act, 
and, in addition, any domestic corporation infring- 


ing its provisions shall forfeit its charter, and any 


“excep- | 


Was the defect | 


Heavy | 


foreign corporation so offending shall forfeit its 
right to do business within the State. There has 


| been legislation along the same lines in other States, 


developing, however, no new features. 

** A German writer, who has lately written a book 
|about American trusts, counts the American bar 
among these parasitic institutions, saying that we 
hold meetings for the purpose of regulating fees, 


a very surprising statement that could hardly have 
been made by any one save a foreigner unacquainted 
It is due to 
the truth of history to say that no such meetings 


with professional life in this country. 


are held and that we can look upon the pending 
| contest for supremacy between the United States 
|and the Beef Trust, if not with indifference, at 
|least without apprehension. 

| “Our country, during the last thirty years, has 
| witnessed a change of such magnitude as to be 
without a single parallel in history. By means of 
vast aggregations of money, corporate monopolies 
have been established in almost every branch of 
industry. 


What effect these tremendous creations 


will have on our future destiny morally, socially, 
financially, legally, no one ventures to predict with 
any degree of confidence. If it is true, as said by 
Oliver Cromwell, that no one goes so far as the 
man that does not know where he is going, we 
| are apparently entering upon a long journey. 


ANCIENT MONOPOLIES. 


“ Monopolies are as old as human history, and 


we cannot doubt that by their grinding oppression 
they kept men and women lying awake of nights 
long before the first page of history was written. 
They were forbidden by the laws of ancient Greece 


|and Rome; they were forbidden by the common 


law of England, and the common law was re- 
For a 
while, during the reign of Elizabeth, they flour- 
ished. 


| inforced from time to time by statutes. 


At one time she had licensed mere than 


Hume, 
the historian, was amazed at their number and 


fifty monopolies to prey on the community. 


rapacity. 

“In order to build up an empire in the East 
parliament granted a monopoly to the East India 
Company, which became so oppressive that its 
overthrow was a matter of necessity. It soon 
|learned to charge 400 per cent. profit on every 
article that it sold, and the tea that it sold became 
so inferior in quality that it had hardly a trace 
of the plant of that name. 

“Of course, these results were not reached at 
|once; prices were raised gradually and stealthily 


under pretense of decreased production. 

“Instead of fifty monopolies we have at present 
more than 4,000, to say nothing of price and rate- 
fixing and profit-sharing pools, with buying and 
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selling agencies, exercising functions similar to 
those of the trusts, all organized for the pur- 
Every day brings 
the 


pose of fixing prices arbitrarily. 
its report of some new and gigantic alliance, 
future of which cannot be predicted, since most 
of these corporations are authorized to buy up the 
stock of any other corporation so that they may 
at any time acquire supreme control over industries 
extremely remote from those ostensibly in view 
when they were first created. 

“ The first success of one of these combinations, 
if successful at all, is alluring in a high degree. If 
the property is capitalized at twice its value, the 
lowest capitalization known, and the securities are 
floated at par, the result is that the former owners 
find themselves twice as rich as they were before, 
and at a very trifling outlay of time, money, or 
energy, to say nothing of a future of immense pos- 
sibilities. We shall not be surprised, therefore, 
when told that many similar organizations are 
started with the deliberate intention of swindling 
unsuspecting stockholders. 

“The Supreme Court of the United States and 
several of our Presidents have more than once 
called attention to the gravity of the situation, and 
we cannot suppose that men occupying such high 
positions of responsibility would wantonly excite 
public apprehension. 

“ There is one form of tyranny that governments, 
however instituted, least directly — 
exercise. Efforts have often been made to control 
prices by law, but never successfully. The natural 
laws of trade always triumphed over the artificial 
laws of men. 


cannot — at 


But whoever can control the supply 
can fix his own prices, as we see in the case of 
Pharaoh in Egypt. It was not as King that he 
asserted that power, for the command of the sup- 
ply would have given it to him if he had been a 
private individual. 

“President Roosevelt has said more than once 
that the power of corporations over prices should 
be subjected to public control. The principal diffi- 
culty pertains to the remedy. If existing laws 
could be enforced perhaps no new ones would be 
needed. 

PuBLicity AS A REMEDY. 


“A remedy sometimes proposed with seeming 
confidence is that of publicity. Publicity is a good 
thing. Monopolies delight in secrecy. It is said 
that the absent always suffer, and the public are 
not invited to participate in corporate meetings. 
Very lately corporations are organizing under con- 
ditions that do not permit even all of the stock- 
holders to examine the books, that privilege being 
reserved for holders of preferred stock alone. It 
may be that persons who rely on this remedy 


——=== 
eXamina- 
tion of the books of banks, which are very easily 


are misled by the laws relating to the 
examined. Banks have only to do with a Single 
| eudeanodiey; one that has fixed and unvarying 
The difficulty is increased 
when it comes to like examinations of the books 


| values. enormously 
of other corporate bodies doing an extensive and 
varied business. In such cases it is not unfre 
quently found that the mysteries of modern book. 
keeping exceed those of alchemy, reminding one 
| of the response of a railway president to his legal 
| adviser to a question as to what the books of the 
company would show regarding a controversy then 
under consideration. ‘Well,’ said the president, 
‘as I foresaw long ago that this dispute would 
some time probably arise, and, not knowing exactly 
what form it would assume, I kept the books in 
a flexible condition.’ 

“Flexible bookkeeping may justly claim a re 
spectable antiquity. It formed one of the minor 
charges of Cicero against Verres; and a contempo- 
rary poet surmises that it was utilized by the con- 
tractors that built the pyramids. The remedy of 
publicity would only serve to prolong the present 
situation. 





“Another proposed remedy is the modification 
of the tariff laws as far as they affect prices of com- 
modities sold by the trusts. This would open the 
trusts to the competition of the foreign markets; 
and to that extent it would place a limit on the 
power to raise prices. It would not, of course, 
affect all the trusts; and hence it would be inade- 
quate, though it might prove very useful. 

“ Another remedy suggested is an amendment to 
the federal Constitution giving power to congress 
to control all corporations; a very drastic remedy 
indeed, one that would greatly strengthen the lobby, 
one that might introduce an era of political corrup- 
tion hitherto unknown. 

“Lastly, it is suggested that the federal Consti- 
tution should be so amended as to enable congress 
to prevent by appropriate penalties the slugging 
of rivals by local underselling, by ‘ factor’s agree- 
ments,’ and by similar devices. This would not 
prevent the investment of large sums in corporate 
hands; and corporations with large capital would 
| still have an advantage; but laws of that kind would 
no doubt be rigidly enforced by the juries of the 
| country; and public sympathy in favor of new and 
| struggling enterprises would probably go a long 
| way to redress the balance. 





PRIMARY ELECTION PROBLEMS. 


“Several of the States are still wrestling with 
| the problem of primary elections. As to minority 
representation, it was not very clear how, as elec- 
tions are held for the purpose of silencing minori- 
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ties, any advantage could be gained by perpetu- 
ating minorities in the representation. Accordingly | most lawyers recognize that it is the goal toward 


codification — and there are many —I think that 





le experiments along that line have proved to be| which we are inevitably tending. There seems to 
g unsatisiactory. As to primary elections some in-| be no refuge from the riotous and confusing pande- 
ed telligent observers are of the opinion that, so far | monium of cases.” 
ks from doing any good, they only make matters | Cotidretnttiains 
id worse. The objections are that they prolong the | & nih 
‘g strife of a political contest; that they involve much On the subject of codification, Judge Rose said: 
ke additional expense; that they tend to increase fraud | Several of the States have recently passed laws 
ie and corruption, being held in the bosom of a single | intended to accelerate proceedings in the courts 
al political party whose members are not inclined to and to hasten the trial of causes. For some years 
1e reveal party secrets; that by substituting a house | there was much complaint at our meetings of the 
n to house canvass for a free and open public dis- | law’s delays, but the evil has been largely overcome 
t, cussion they lead to an ignoble political scramble, by the creation of intermediate courts of appeal. 
ld rife with personalities, misrepresentation and slan-| The passage of the act establishing federal circuit 
ly der, thus lowering the political level and excluding | courts of appeal has relieved the Supreme Court 
in many persons from that active participation in the of the United States of an insuperable burden, but 
elections which would be beneficial to the public. | this remedy has brought with it another evil in 
e- “T express no opinion on the subject, but it is adding to the already swollen stream of our case 
" dificult to see why the boss and the demagogue, |law. The difference between theory and practice 
)- when active and efficient in a single election, should | is well exemplified by the fact that though our 
1- throw up their hands at the prospect of a double Constitutions declare that the three departments of 
of election. It is sometimes said that every people | government shall be kept distinct and separate, yet 
it has as good a government as it deserves, and this|the courts have made most of the existing laws 
is true of all that are free. The evils that impair the | and still continue the same function. So true is 
n successful operation of our governments, both|this that some of our law schools teach legal 
- State and federal, are deep-seated, and quack ex- | science almost exclusively from the decisions of the 
1e pedients dealing with surface indications cannot be | courts. Mr. Chief Justice Holmes, of Massachu- 
:; relied on to do any good. ‘Therein must the patient | setts, in his interesting treatise on the common 
e minister to himself.’ law of England, has shown that very much of that 
e, “Several of the States have recommended an|law has grown up around the distinctions main- 
™ amendment to the federal Constitution requiring | tained in common-law actions. It is evident that 
senators of the United States to be elected by|if our case law should be abolished we should 
0 popular vote. This is one of many signs of distrust | have only a few disconnected pillars and a few 
$$ of our legislative bodies. There is probably no| broken arches to declare where our temple of 
ly very valid objection to this change, as it is clear |jurisprudence formerly reared its vast, intricate, 
y, that since the rise of political parties the device of | and imposing fabric. 
)- a secondary body of electors, though well suited 
| to the time when the federal Constitution was Roman anD EncLish Common Law. 
i- framed, serves at present no useful purpose, as Mr. Bryce, in an interesting paper on the terri- 
3 we see in the case of presidential electors who no | torial expansion of the Roman and the English 
g longer act on their unbiased judgment, but under |COmmon-law systems, has defined the present 
2 a political pledge imposed when they were nomi- | boundaries of each; but he says nothing about the 
it nated for that position. But it is by no means sure | ubiquity and the diffusiveness of the civil law. 
e that the election of senators by popular vote will| The first encroachment of the Roman law in 
d confer any benefit, seeing that it cannot be easily | England is involved in mystery. The earliest writ- 
d explained how the same voters who cannot elect | ers on the English common law, Glanville, Fleta, 
e good representatives can be confidently expected | and Bracton, prove that there was already a strong 
d to elect good senators. | infusion of Roman law in the English system. To 


“Several of the States have recently passed laws | account for this circumstance some writers have 
intended to accelerate proceedings in the courts, | supposed that the civil law, established in England 
and to hasten the trial of causes. For some years | during the Roman occupation of more than three 
there was much complaint at our meetings of the hundred years, was taken over by the Anglo-Saxon 
law’s delays, but the evil has been largely over- invaders; but history tells us that in that invasion 
come by the creation of intermediate Courts of| all of the native Britons were exterminated. except 
= Appeal. a remnant who took refuge in the mountains of 
| “Whatever difficulties may be in the way of! Wales, or escaped to their brethren over seas in 
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—_.. 
during one winter. Few persons could accom. 
plish such a feat; but it is thought that two years 
of study will generally suffice for the acquisition 
of a fairly good knowledge of the corpus juris 
the ecclesiastical | The system has other advantages. Arguments are 
courts under the guise of the canon law, by the/| oral; printed or written briefs being rarely used; 
courts of admiralty, and, above all, in a wholesale | and cases are speedily disposed of. As the judges 
manner by the Court of Chancery, until at present| write no opinions, they have time to read and 
perhaps one-half of our system is made up of the | improve their legal knowledge. Not many books 
civil law. In a wide sense, then, it may be said | are used in court, but questions of fact are closely 
that Rome still rules the world from the ruins of argued. 

the forum. On the other hand, the English com- 
mon law has 


Brittany; a gruesome story that is powerfully con- 
firmed by the almost total absence of Celtic words 
in our language. 

Later, and during several centuries, the Roman 
law was largely imported by 





Custom reconciles us to almost anything, and 
made but few conquests abroad, | it would reconcile us to this also. To the Europeag 
though it has been greatly extended by territorial | continental lawyer nothing seems more amazing 
expansion. In a few instances where the two sys- than our rule of stare decisis and our endless chain 
tems have come into immediate contact, as in Scot-| of cases. “Why,” they ask, “should a judge 
land, Quebec, and Louisiana, the influence of the who has decided one case wrongly be obliged 
common law has made itself distinctly felt. Other-| to decide the next one wrongly also, thus making 
wise it has mostly maintained its insular character. the error of yesterday the law of to-day? Why 
Another exception may, however, be noted. Trial | should he not utilize knowledge continually in- 
by jury is not distinctly an English institution; bes | 


creased by reading, study, and observation?” 
France did avowedly borrow it for use in common | Nevertheless, much could be said on our side if 


trials. It also borrowed the grand jury; but this | it was worth while. But as to the discretion used 


, - ee : 
was soon discarded. |in deciding cases the courts under either system 
|seem to have about the same; for our courts can 


| generally find precedents for almost any proposi- 
At present the most vital distinction between |tion; and the civil law courts have no need of 
these rival systems grows out of our rule of stare precedents. 
decisis, which is peculiar to the common law. 


DIsTINCTION BETWEEN THE SYSTEMS. 


The greatest and most serious diffi- 
In | culty of our system grows out of the vast accumu- 
all civil-law countries the law has been reduced lation of law books; a difficulty that increases every 
to a statutory form; and the decisions of the courts | day. 

do not form precedents; they neither add anything 


Most of the cases now decided are of no use to 
to the law nor do they take anything from it. In 


| the law as a science, mere threshing over old straw, 
France there are two annual publications relating | saying again what has been as well or better said 
to the proceedings in the courts; one giving|a hundred times before. According to the inevita- 
sketches of criminal and sensational trials, the other | ble law of evolution the decisions become more 


ae : : : 
consisting of gossip about proceedings in the| and more discordant; and much of the time of the 
courts. 


They both come under the head of light | courts is taken up in vain efforts at reconciliation. 
reading, and very light reading at that, and neither | At the present rate the time must soon come when, 


ever contains the slightest reference to any princi- | if two lawyers meet like the ancient augurs without 


ple of law. In the preface to the volume for 1901 | laughing, they will exhibit remarkable self-control. 
of one of the series, called “A Year of Justice,” | Occasionally some one writes an article for a law 
the author begins by saying: “The judiciary | journal imploring the judges to write short opin- 
passes onward and leaves no trace. It has diction-|jons; and every judge that reads it at once sends 
aries, but no annals. No one keeps the journal | oyt and buys a gross of new, bright steel pens war- 
of the court-room.” | ranted not to corrode. In such matters the judges 
This is not true of our judiciary, which leaves a must be left to their own devices. Clearnesss and 
trace compared with which the king’s highway is | 


but as a spider’s web. There are, of course, many | 
books relating to the civil law; but these are not | 


| brevity are valuable qualities in the law; but they 


are not indispensable, as might be shown by a long 
line of authorities; and when the mere compressed 


laws like our volumes of reports; and their use 
is optional, just as are works on theology to the 
theologian. The system is far simpler than ours. 
Gibbon, in his autobiography, tells us that in writ- 
ing his “ History of the Decline and Fall of Rome” 
he made his admirable summary of the civil law 
after studying the Roman Pandects and Digest 


head-notes of cases fill two immense volumes annu- 
ally, it will be seen that even brevity in writing 
opinions would afford but small relief. 


Earty ATTEMPTS AT SIMPLIFICATION. 


A desire to simplify the law has fired the ambi- 
tion of several distinguished rulers. 
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had a scheme of that sort in view, but the daggers | and a vast number of discordant decisions will 
of Cassius and Brutus prev ented. Cromwell cher- | have passed into oblivion. 
jshed a like purpose in which he did not succeed. | To Mr. Chalmers the credit of this great work 
He dispersed the parliament, he overturned the | is mostly due, and by it he has earned an enduring 
throne, he cut the king’s head off, he gave to ar} | fame commensurate with the immense benefits thus 
land the only written Constitution that it ever had, | |conferred. We are glad to have him with us, and 
he even called the speaker’s mace a bauble, but | beg leave to tender him our hearty and respectful 
he could not overcome the stubborn resistance of | congratulations on his splendid victory over obsta- 
the English bar to change, and so he said that the | | cles to which many others succumbed. 
sons of Zeruiah were too hard for him and gave | Whatever difficulties may be in the way of codifi- 
over the effort. Justinian and Napoleon succeeded | cation—and there are many —I think that most 
where others failed, and their several codes consti | lawyers recognize that it is the goal towards which 
tute their best claims to remembrance. Justinian | | we are inevitably tending. There seems te be no 
was a barbarian, and Napoleon had not a drop of | other refuge from the riotous and confusing pande- 
French blood in his veins, but each left an eternal | monium of cases. Writing more than fifty years 
legacy in an intelligible body of laws. ago, Mr. Spence said: ‘‘ What may be effected when 
In 1866 a commission created by the English|some modern Tribonian shall appear, with the 
parliament was directed to prepare a special digest | |capacity and the power of compiling from the 
of three selected branches of the law with a view | |now almost countless volumes of the law a rational 
to ultimate codification, but again the sons of | and uniform system of jurisprudence, unfettered by 
Zeruiah prevailed, and, in 1872, the commission merely casual and technical principles, it would be 
reported that it was not advisable to take action | idle at present even to hazard a conjecture.” 
in detail, but that a general compilation of the whole| Perhaps it might be better to adopt the ideas of 
of the law should be made, which, of course, has|the opportunist in reducing to a code form these 
never been done. branches of the law that are most amenable to 
In code making, commercial codes usually ap-| that treatment, and thus to proceed by regular 
pear first on the scene. The German jurist Boch- | gradation to those that are more difficult. If we 
ardt published in 1871 a collection of all the com-| wait for the future Tribonian, whose imperial grasp 
mercial codes then in force, amounting to forty | will enable him to cover the whole ground in one 
in number, representing most of the countries of | successful and comprehensive effort, it is probable 
the civil law, Turkey, Japan, and various other | that no one of us will live to be able to say “ nunc 
eastern lands, but not a single English-speaking | dimittis.” 


country was on the list. At the conclusion of Judge Rose’s address there 
was a brief recess, after which routine business, 
NEGOTIABLE INSTRUMENT CODE. including election of members and the reading of 


You are acquainted with the history of Negoti- | reports, was taken up. 
able Instruments Law, prepared by Mr. M. D. The Association of American Law Schools was 
Chalmers, now a member of the British parliament, | also in session. An address was made by the 
who has honored us with his presence at our meet-| president, Emlin McClain, of the University of 
ing at this time. As the draft of the act commended | Iowa College of Law. A paper was presented by 
itself to the legal profession and to the business | Joseph H. Beale, Jr., of Harvard and the University 
community, it was enacted as a law by parliament | of Chicago Law Schools, on “ The First Year Cur- 
in 1882, and has since been re-enacted by all of the | riculum for Law Schools.” The Bar Association 
self-governing colonies of Great Britain. in general session later listened to papers by Judge 

Following this example, our committee on uni- | M. D. Chalmers, of London, parliamentary counsel 
form State laws, with the aid of the State commis- \to the British treasury, on “ Codification of Mer- 
sioners, took up the subject and very carefully |cantile Law,” and Judge Amasa M. Eaton, of 
compiled our Negotiable Instruments Law io, | bainaseoe R. z:: on “The Origin of Municipal 
the same iines, and this has already been passed | Incorporation in England and in the United 
by congress for the District of Columbia, and in | States.” 
twenty other States, so that it seems now to be He said: “ Codification, of course, does not mean 





almost sure that it will soon become the law the abolition of litigation. No code can provide 
throughout our whole country. Thus, seemingly, | | for every case that may arise or always use lan- 
the day cannot be far distant when the law relating | guage which is absolutely accurate. If a code 
to this important subject will be substantially the | provides a clear rule for a great majority of the 


Same wherever the English language is spoken. | cases which crop up in ordinary business it satisfies 
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the need of business men. Exceptional cases must | mark. A similar disposition was made for th Papiniz 
shift for themselves.” | creation for a court of patent appeal. Blacks! 

“The Origin of Municipal Incorporation in Eng-| A resolution by Judge Thomas, of New York, as aris 
land and the United States” formed the subject | was adopted to the effect that there should hf dazzle 
of Judge A. M. Eaton, of Providence, R. I., | erected at Washington a Temple of Justice suf. admire 
address. Tracing the history of incorporation, he| cient in capacity to accommodate all the courts those ¥ 
argued that the right to self-government is a | which are now compelled to meet in different places as jud: 
fundamental Anglo-Saxon right, apart from power | in the district. partial 
derived from the State. On the liberties of cities | W. B. Hornblower, of New York, offered a reso. poses 
he said: |lution, which was unanimously adopted, that the] Wend 

“Foremost among these liberties is the right | Committee on federal courts be instructed to pre in the 
to local self-government that politicians through- | Pare and submit to the association at the new Septet 
out the United States are assailing through control |annual meeting a bill to increase the number of 
of the legislature by the machine. Too often they |Judges in each United States Circuit Court from 
are helped, or not resisted, through public apathy, | three to five, four of whom shall be necessary for 
ignorance of the deep-seated nature of the right |# quorum.” Gan 
to local self-government through the origin and| 1m the section of patent trade-mark and copy § Wagn 
development of municipal incorporation and the | right law a number of papers were read and dis § of M. 
decisions of courts, guided by erroneous rules of | cussed. In the section of legal education Henry § § held t 


law and precedents following implicitly corclusions | 


arrived at without adequate study of English and 
American history and our legal and political de- 


velopment, following the mere letter of the law} 


without inquiry into the principle at the bottom 
of it. I firmly believe that herein now lies the 
greatest source of danger to American political 
institutions. Either an enlightened public opinion 
and better knowledge by bench and bar of our 
rights must arouse our judiciary to save us from 
such legislation as has been upheld in late decisions 
or our Constitutions must be amended so that they 
will state explicitly that towns, cities (or counties, 
etc., in some States) are the units of our system 
of government and have the right to govern them- 
selves in all matters of local concern, free from 
the control of the legislature, except through gen- 
eral laws, applicable to all such units alike, or 
through particular laws passed at the request and 
with the consent of such units, to enable them to 
do that which otherwise they would be powerless 
to accomplish.” 

The Bar Association elected the following offi- 
cers: President, Francis Rawle, Philadelphia; secre- 
tary, John Hinkley, Baltimore; treasurer, Frederick 
E. Wadhams, New York; executive committee, 
ex-officio, Francis Rawle, Philadelphia; U. M. Rose, 
Little Rock; Frederick E. Wadhams, New York, 
and John Hinkley, Baltimore. The following were 
elected members: Charles F. Libby, 
Rodney A. Mercer, Towanda; James Hagerman, 
St. Louis; P. W. Meldrim, Atlanta, and Platt 
Rogers, Denver. Vice-presidents and members of 
local councils were also elected for each State. 

A resolution of Judge L. L. Bond, of Chicago, 
in regard to preparing a national trade-mark law 
was referred to the standing committee on trade- 


Portland; | 


| Redfield, of the Columbia Law School, read a paper 
on “A Defect in Legal Education,” which was 
followed by discussion. Franklin M. Danaher, of 
the New York State board of-law examiners, pre- 
sented a paper on “Courses of Study for Law 






Clerks.” = 
The association will meet at Hot Springs, Va, Th 
in August, 1903. W. B. Hornblower, of New York ara 
city, presided at the annual dinner of the associa- oe 
tion, which was given at the Grand Union hotel. RA 
—_——-— “In 

OLIVER WENDELL HOLMES, 2d, AS A§ conc 


SUPREME COURT JUDGE. 





While intensely American in the best sense, 
Chief Justice Holmes is a cosmopolite in his read- 
ing, in personal acquaintance, in his sympathies, 
and in his ideals as a jurist. For his own as well 
as for his father’s sake, he has been taken into 
European circles which few American jurists have 
penetrated. He knows continental literatures. He 
is alive to Italian pioneer investigation in juris 
prudence based on science. 

Socially he will adorn the cosmopolitan society 
of the national capital. And in the sacred confines 
of the court-room, whether when under public 
scrutiny or when the justices are “ by themselves,” 
he will not be found lacking in that father-wit 
which so often goes along with the judicial tem- 





perament. Of the five requisites of success in the ‘a 
calling to which he has given so much of his life, the 
as defined by the late Justice Joseph P. Bradley, pre 
of the United States Supreme Court — moral senst, § yjc 
brains, learning, tact, and experience — Chief Jus pu 
tice Holmes has at least four strongly marked. In § aw 
addition, he has what Chief Justice Bradley said § th: 
must be added to natural aptitude, viz.: “ power § 10 





lis 


of intense and persistent labor.” 


That he is @ 
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Papinian, 2 Cujas, a Coke, a Hale, a Mansfield, a 
Blackstone, a Marshall —in short, a genius such 
as arises now and then to put talent to shame and 
dazzle the legal profession, none of his most ardent 
admirers in Massachusetts will claim. Nor 
those who question most the wholeness of his vision 
as judge fail to pay homage to the insight of his 


will 


partial views, or the moral courage and lofty pur- 
poses of the man.— From a sketch of “ Oliver 
Wendell Holmes, Jurist,” by George Perry Morris, 
in the American Monthly Review of Reviews for 
September. 

ae 


Hotes of Cases. 





Gambling Device; Seizure; Illegal Use—HIn 
Wagner v. Upshur, decided by the Court of Appeals 
of Maryland in June, 1902 (52 Atl., 509), it was 
held that a musical slot machine which could be used 
for either legal or illegal purposes could not be 
seized by the police authorities as a preventive 
measure unless it had first been properly established 
in a criminal proceeding that such article was 
designed or used for an illegal purpose. The court 
said in part: . 


of | 
is, 


The question presented here, although one 
considerable importance, is a narrow one, and 
we think, controlled by the views announced in 
the former appeal (93 Md., 192, 48 Atl., 455, 52 L. 
R. A., 775). Thus, in the former case it is said: 
“In the case at bar, the property seized under the 
concessions of the demurrer is an instrument ‘in- 
tended and designed to be used by the plaintiff and 
others in violation of the gambling laws,’ and one 
of such a character that ‘it can be put to no legitimate 
use. It does not, therefore, belong to the class of 
articles that may or may not be used for legal pur- 
poses. If it did, the presumption cannot be made 
that the owner intended it for illegal purposes, and, 
however the law may be otherwise, it is clear upon 
principle and authority that no seizure can be made 
aS a preventive measure without it had first been 
properly established that the article was procured 
and held for an illegal purpose.” Then, again, 
towards the end of the opinion, referring to authori- 
ties cited: “Those are cases where the article 
seized may be put to legal, as well as illegal, pur- 
poses, and, until it has been shown before the proper 
tribunal that it was designed to be put or has been 
put to an illegal use, it may not be seized as a 
Preventive measure.” The doctrines thus clearly 
announced in the former appeal conclusively settle 
the following propositions: First, that only such 
Property or articles as are intended to be used in 
violation of law, and can be used for no legitimate 
Purpose, can be summarily seized by the police 
authorities; and, secondly, that articles or property 
that may or may not be used for legal purposes can- 
not be seized until it has first been properly estab- 





for an illegal purpose; and, thirdly, that in order 
to properly establish that the article was designed 
to be put, or has been put, to an illegal use, there 
must be a proceeding in a court of criminal juris- 
diction, and the question of the guilt or innocence 
of the owner of or person who uses the article can- 
not be determined in the replevin case. Testing the 
instruction granted by the learned judge below by 
these principles, we think it will clearly appear that 
he has fallen into error; for while we held in the 
former appeal that a machine like the one here in 
question, which the prayer concedes can be used 
either for legal or illegal purposes, may not be sum- 
marily seized by the police authorities, his instruc- 
tion is based upon the proposition that such a 
seizure of such a machine is legal if the court in 
the replevin case find that it was used, or intended 
to be used, by the plaintiff for gambling, and that 
the devices for such innocent use were fraudulently 
attached to the machine for the purpose of evading 
the laws of this State against gambling. While the 
questions of fact as to the guilt of the plaintiff of 
the charge of gambling, submitted by this instruc- 


; tion, would be properly submitted to a jury, or to 


the court sitting as a jury, in a criminal proceeding, 
they have no proper place in a civil proceeding like 


|}an action of replevin; otherwise, as suggested by 


counsel for appellant, “the result would be to cause 
a forfeiture of property for crime by indirectly con- 
victing of crime in a civil proceeding.” But there is 
ancther objection to the prayer, raised by the plaint- 
iff's special exception, to the effect that there is no 
legally sufficient evidence to show that the innocent 
features of the machine were fraudulently attached 
thereto for the purpose of violating the gambling 
laws of the State. We have carefully examined the 
record, and are of opinion not only that this excep- 
tion is well taken, but that there is an absolute 
failure of proof on this point. It follows, therefore, 
without the further consideration of other objections 
which were urged against the granted instruction, 
that we are of opinion it is erroneous, and should 
not have been granted. The plaintiff's second 
prayer is, we think, a clear and proper statement of 
the law applicable to the case, and should have been 
granted. By it the plaintiff requested the court to 
declare, as the law of the case, “that if the court, 
sitting as a jury, finds that, as a matter of fact, 
the musical slot machine mentioned in the pleadings 
and evidence is an article that may or may not be 
used for legal purposes, that the plaintiff was en- 
titled to the possession thereof when taken by the 
defendants, and that the same was then seized and 
taken by the defendants, then the verdict must be 
for the plaintiff; there being no evidence in this 
case legally sufficient to prove that, at the time of 
the seizure of the machine by the defendants, it 
had been shown before the proper tribunal that said 
machine was designed to be put or had been put 
to an illegal use; there being no evidence legally 
sufficient to show that at the time of said seizure 





lished that the article was procured, held or used 


there was any charge preferred against the plaintiff 
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or others for any crime committed in connection 
with said machine, or any evidence legally sufficient 
to show that said machine was seized and held by 
the defendants for use as evidence against the 
plaintiff or others.” It is hardly necessary to say 
that it is conceded that an article like the one which 
is the subject of this case may always be seized and 
held for use as evidence against the owner, possessor 
or others in a criminal proceeding against them or 
either of them— New York Law Journal. 


Telegraph Companies; Contract; Delay.—In 
Western Union Tel. Co. v. Birge-Forbes Co., de- 
cided by the Court of Civil Appeals of Texas, in 
June, 1902 (69 S. W., 181), it was held that where 
the contract of a telegraph company provided that 
it should not be liable for delays in the transmission 
of a message arising from unavoidable interruptions 
in the working of its lines, such condition does not 
exempt the company from liability for delays result- 
ing from causes existing and known to its agent 
at the time the message was received, and of which 
the sender was not informed. 

It was further held that where the lines of a tele- 
graph company are down at the time a message is 
tendered for transmission, it may decline to receive 
the message; but if it is received without informing 
the sender of the defects in the lines, and if the 
company fails to promptly transmit it, it is liable 
for the resulting damages. 

It was also decided that where, at the time of 
delivering a message to a telegraph company to 
transmit, plaintiff's agent knew that certain lines 
were down, but did not know that the company 
did not have other lines by which the message could 
be sent, such knowledge did not exempt the com- 
pany from liability for the damages resulting from 
delay. The court said in part: 

It is contended that, the plaintiff having con- 
tracted to absolve the defendant from liability for 
delay in transmitting said message occasioned by 
the unavoidable interruption in the working of de- 
fendant’s lines, the stipulation was valid, and it was 
admissible to show in explanation of and as excuse 
for the delay, the condition of the defendant’s wires, 
poles, and other instrumentalities, and the cause 
thereof. The contract for the transmission of the 
message contained the following clause: “It is 
agreed between the sender of the following message 
and this company that said company will not be 
liable in any case for delays arising from unavoid- 
able interruptions in the working of its lines.” The 
usual route for the transmission of messages from 
Sherman to New Orleans was to its relay office in 
Dallas, and thence to Houston, and from there over 
its line along the Southern Pacific Railroad to New 
Orleans, or from Dallas over its line along the Texas 
& Pacific Railroad to Shreveport, and thence to New 
Orleans. If these were closed, then from Dallas 
to St. Louis, and thence to New Orleans. It was 
known by defendant’s agents when the message was 
received by them for transmission that the 





routes by Houston to New Orleans and by Shr 
port to New Orleans were not open for busing 
as a result of severe storms in that section, whig 
had prostrated its wires. It was also known + 
them that, as a result of the condition of defe 
ant’s wires between Houston and New Orleans ang 
Shreveport and New Orleans, there had been; 
congestion of business in the Dallas relay office, q 
that messages sent to that office would be delays 
The message in question was received by defendany 
agents in the evening of September 13. It 
promptly transmitted to defendant’s relay office g 
Dallas, and there received at 5:30 P. M. September 
13. It was transmitted from the Dallas office to & 
Louis at 5:24 A. M. September 14, and remained 
St. Louis twenty minutes. It was transmitted frog 
St. Louis at 5:43 A. M., standard time, to New 0p 
leans, and received at the office of C. H. Minge§ 
Co. at 7:42 A. M. September 14. A reasonable tim 
under normal conditions, to send a message from 
Sherman to New Orleans and get a reply is thiry 
minutes. Had the message been delivered to € 
H. Minge & Co. on the 13th, they could have pr 
tected the offer up to 8 o'clock at night. The con 
tention of appellant is, in effect, that the contrac 
exempts it from liability for damages resulting from 
its failure to transmit the message with dispatch if 
such failure was occasioned by unavoidable inter. 
ruption in the working of its lines, notwithstanding 
such interruption existed, and its agents had knowl 
edge thereof, at the time of the receipt of the mes 
sage, and the sender had no knowledge of such 
interruption. Upon the receipt of the message by 
the company it was its duty to transmit the sam 
with reasonable dispatch to its destination, and 
deliver the same to the addressee. If, after its 
receipt, the wires and instrumentalities for the tran 
mission of the message became interrupted by rex 
son of an unprecedented storm, so as to prevent 
their working, then, under the stipulation in th 
contract, it would be excused for such delay a 
resulted from such interruption. It is insisted that 
the stipulation is broad enough to include sud 
interruptions as existed at the time of the receipt 
of the message. We do not think the contract is 
capable of such a construction. It speaks of delays 
arising — evidently meaning to arise in the future 
If, however, the contract were capable of the cor 
struction contended for by appellant, under the facts 
the stipulation contained in the contract could no 
be invoked in this case. In many respects the duties 
and liabilities of a telegraph company are analogow 
to those of a common carrier. They undertake tf 
exercise a public employment, and in executing suth 
employment they must use the same degree of catt 
and skill which a prudent person would use unde 
the same circumstances. This applies to the recei¥ 
ing and transmission of all proper messages tet 
dered to it for transmission. If, as contended ¥ 


appellant, its wires and instrumentalities over i 
routes to New Orleans were interrupted by an ur 
precedented storm, then it could have declined t 
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receive the message on the ground that an act of Jonathan Ross, former judge of the Supreme Court 
God had prevented it from complying with its duty of Vermont; “ Asylums,” by Edward M. Winston; 
to receive and transmit the message. It should at| “Attorney and Client,” by George F. Tucker, of 
least have informed plaintiff of the facts, and af-|the Boston University Law School; “Attorney- 
forded it an opportunity to make other arrangements General,” edited by Robert F. Walker, some time 
if it so desired. Having accepted the message with | attorney-general of Missouri; “ Auctions and Auc- 
full knowledge of the condition of its wires and tioneers,” by Archibald C. Boyd, of the Maine bar 
jnstrumentalities, and assumed the duty of trans-;—are among the other subjects treated. 


mitting the same to the addressee, the company| Perhaps the most important topic to the general 
cannot set up the stipulation in the contract to | practitioner is “ Attachments,” edited by Roger Fos- 
excuse its non-performance of duty (Railway Co.|ter, author of “Foster’s Federal Practice.” No 
y. Anderson, Tex. Civ. App. 21 S. W., 692; Ex-| existing text-book has covered this subject ade- 
press Co. v. Jackson, 21 S. W., 667, 92 Tenn., 326).| quately and an examination of this treatment in 
It is insisted that N. B. Birge, secretary of plaint- | the American & English Encyclopaedia of Law (2d 
iff company, had notice of the condition of defend-| ed.) shows, to say the least, some haste and care- 
ant’s wires when the message was sent. The evi-|lessness in its preparation. 
dence shows that he knew that the wires between| A feature of this work which continues especially 
Houston and New Orleans were prostrated and not | to commend itself is the words and phrases ar- 
working. He did not know but that defendant had} ranged alphabetically; the words are learnedly 
other lines open, and over which the message could | defined and the phrases admirably selected. 
be sent. He did not know of the interruption in We cheerfully commend this work to the bench 
appellant’s lines between Shreveport and New Or-/|and bar, as it seems to be realizing every promise 
leans. He did not know of the congested condition | made by its publishers, and destined to become the 
of appellant’s business at its Dallas relay office. | Sreat compendium of American law and practice, 
|a monument to American enterprise and a boon to 


SS 
Bew Books and Rew Kiditions. | lawyers. 


“ 


—a- ana in eee 
Cyclopedia of Law and Procedure. Edited by Wil- Literary Botes. 
liam Mack and Howard P. Nash. Volume IV, ideal 


” 


“Assignments ” to “ Baggage.” New York: The Mr. Zangwill is writing a new novel, which will 
American Law Book Company, 76 William street. | he published next year. 


. , 7 | 
Rondon: Butterworth & Company, 12 Bell Yard. | Hall Caine’s next production is to concern itself 
1902. 


| with divers aspects of commercial life, including a 
We have heretofore had occasion to commend to notable bank failure in the Isle of Man. 

ul ier Vv is work ee ae ie am 

our readers the earlier volumes of this work as they The leslted edition’ of Dimond: Rectan Gitte 


appeared. WI i i ri l, | ‘ 
ppeare tat was then said applies with equal, poetry that was announced about a fortnight ago 


if not greater, force to the volume now before us. ie : 
‘ aoe ge | by Houghton, Mifflin & Co. has now been entirel 
The fact that we have said it before does not de-| us &C oe ee! 


tract from the force of our previous commendation | SRST. ReF, 

of the plan by which all the law — both substantive | One of the leading books of the Lothrop Publish- 
and adjective — is to be treated in one work. Plead-| ing Company for the coming season will be a novel 
ing and practice, and substantive law are so closely | by James Creelman, entitled “Eagle’s Blood.” It 
interrelated that a logical division is not only|is a patriotic tale of the present time. 
impracticable, but if justiable at all, only for financial 
feasons—the benefit, of course, accruing to the! 
publishers. 


The Putnams are publishing a new book on Rob- 
ert Louis Stevenson. This is an essay, more of a 


‘ ‘ | critical than a personal estimate, by Leslie Stephen, 
The volumes now in our hands, the fourth of the| and will be published in September in the “ Ariel 


series, commences with “Assignments” and ends/ Booklet Series.” 
with “ Baggage.” “ Assignments” written by Roder- 
ick E. Rombauer, some time of the St. Louis Court 
of Appeals, is a complete and exhaustive treat- 
ment of that subject. “ Assignments for the Benefit 
of Creditors” is fully treated by Marion C. Early, 
of the St. Louis bar, whose edition of “ Bishop's 
Commentaries on the Law of Statutory Crimes,”| A new anthology of Victorian poetry has been 
fully warrants the conclusion that the subject has| made by Sir Mountstuart E. Grant Duff, and will 
been ably and comprehensively handled. The arti-| be placed on sale by E. D. Putnam & Co. Owing 
cle covers one hundred and seventy-five pages, and| to Mr. Stedman’s volume, which was first in the 
1s exhaustively written up in that space. “ Associa-| field, being called “A Victorian Anthology,” a new 
tions,” by H. Gerald Chapin, editor of the Ameri-| title had to be found for this newcomer. It has 
can Lawyer; “Assumpsit, Action of,” edited by | been dubbed “An Anthology of Victorian Poetry.” 


Mrs. “John Oliver Hobbes” Craigie’s new novel, 
“Love and the Soul Hunters,” is to be brought out 
in September. It is a long story, and it is said that 
the leading personages are connected with the world 
of finance and the empire of fashion. 
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Peter Newell, the well-known artist, has recently 
recovered from an attack of typhoid fever, but is 
busily engaged at present on work for the holidays. 
Mr. Newell does not work from models, his figures 
not being drawn on conventional lines. 


Houghton, Mifflin & Co. have in preparation a new 
revised edition of their portrait catalogue. Portraits 
of the newer authors have been added and the cata- 
logue contains over 1,000 titles, and is said to be 
altogether a very notable and valuable list. 


The first edition (1719) of “Robinson Crusoe,” 
and the second edition of the “ Farther Adventures ” 
of Crusoe, published in the same year, were sold 
in London the other day for $1,225. Both works 
were rare and fine octavo copies in old calf. 


Benjamin Kidd, author of “ Principles of Western | 
has gone to South Africa to make | 


Civilization,” 
economic studies there. His latest work has been 
done for the “ Encyclopaedia Britannica.” One of 
his articles deals with the application of the doctrine 
of evolution to society. 


“A Speckled Bird,” the new novel by Augusta 
Evans Wilson, of which 75,000 copies have been 
sold in advance of publication, is on the press for 
another edition of 25,000. The book will be issued 
simultaneously in England and Canada, by the 
Dillingham Company. 


S. R. Crockett, author of “ The Dark o’ the Moon,” 
has been traveling on the Continent for the past 
two or three months in search of rest and recreation 
and fresh literary material. He expected to 
return to London this month. “The Dark o’ the 
Moon” seems to rival the success of Mr. Crockett’s 
former book, “The Raiders.” 


is 


Henry C. Shelley has drawn a picture of the poet 
Keats in “Keats and His Circle,” which G. P. 
Putnam’s Sons are to publish. The object has been 
to present the poet as a man, aside from his literary 
career. But several points of doubt in Keats’s life 
that have a literary interest have been investigated, 
and new material has been used. 


It is asserted by the London Chronicle that if a 
literary treasure comes on the market nowadays it 
stands a good chance of going to America. “ Lon- 
don booksellers have standing orders to buy for 
American customers, and high prices are not 
grudged. ‘The effect of this demand from America,’ 
said a well-known bookdealer the other day, ‘is 
that America is becoming the great depository of 
English literary treasures.’ ” 


Winston Churchill, at Cornish, N. H., announced 
himself as a candidate for the legislature. It seems 
to be taken for granted in the despatches that have 
come out of Concord that after the November poll- 


ing the author of “ The Crisis” will be the repre- | 


sentative-elect from Cornish. It is hinted that he 
has his eye on congress. The announcement of his 
candidature was made at a reception given by Mr. 


= ee 
—— 


and Mrs. Churchill at their summer residence 
Harlakenden house, on July 24th. Augustus § 
Gaudens, Maxfield Parrish and L. E. Shipman, among 
others, were present, and the announcement is sai 
tc have been received without great surprise anj 
with no little enthusiasm. 


Miss Glasgow, author of “The Battleground,” js 
now in the Adirondacks spending most of her time 
| playing golf. Doubleday, Page & Co. will soon pub. 
lish her book of poems. The volume will be beaut. 
fully printed by De Vinne and will include poems 
of a miscellaneous sort that have appeared in the 
Atlantic Monthly and other publications, as well as 
unpublished verse. In October the same firm yill 
bring out an illustrated edition of the authors 
“Voice of the People.” 


A new novel by tle author of “ Stringtown on 
| the Pike,” “ Warwick,” etc., is announced for early 
publication by Dodd, Mead & Co. It is called “ Red 
Head,” and in it John Uri Lloyd has drawn the 
picture of a Kentucky feud. Red-Head, it may bh 
remembered, a character from Mr. Lloyd's 
“Stringtown on the Pike,” but this story, while it 
touches upon the characters in that book, is prac- 
tically new. It has been illustrated as a Christmas 
book by Reginald Birch, every page being decorated 
in color, and there are full-page 


was 


numerous 
illustrations. 


A copy of the first edition of “ Elia,” uncut, and 
with the author’s inscription, “ Mr. John Clare, with 
Elia’s regards,” brought at a recent sale the sum 
of $440. At the same sale a copy of Lamb’s works, 
first edition, two volumes, original boards, uncut, 
with inscription, “ For Mr. Clare, with C. Lamb's 
kindest remembrance,” brought $345. A copy of 
the first edition of Lamb’s “Prince Dorus,” in a 
rare octavo, with nine colored engravings, brought 
$310. A first edition of Keats’s poems, with auto 
graph inscription, “John Clare, Helpstone,” was 
sold for $125, the first edition of Keats’s “ Endy- 
mion” for $70, and the first edition of his “ Lamia’ 
for $65. 


John Fiske left two volumes of essays ready for 
publication, being his only posthumous work com- 
pleted and ready for the press. He was an energetic 
worker and had other material in preparation, but 
at the time of his death this was the only manuscript 
which he had carried to the final stage. The essays 
will be published by the Macmillan Company in the 
early autumn under the title “Essays: Historical 
and Literary.” The contents of the two volumes 
will be: “Thomas Hutchinson, Last Royal Gor 
ernor of Massachusetts ;” “Charles Lee, the Soldier 


of Fortune;” “Alexander Hamilton,” “ Thomas 
Jefferson, the Conservative Reformer;” “James 
Madison, the Constructive Statesman;” “ Andrew 


Jackson, Frontiersman and Soldier;” “An Ameri- 
can Democracy Sixty Years Ago,” “ Tippecanoe and 
| Tyler Too,” “Daniel Webster,” “Old and New 


‘Ways of Treating History,’ “The Boston Tea 
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.” “Evolution and the Present Age,” “John | and the granting of a new trial, where the counsel for 
Milton,” “ The Death of John Tyndall,” “ Koschei| the accused objects to such remarks and moves the 
the Deathless,” “The Makings of a New England | court to declare a mistrial. 

Town,” “Reminiscences of Huxley,” “The Fall of | 


Diwer in Atnerica,” and “Connecticut and| In the absence of anything to show ill-will or 
aout “a Constitution.” | malice, it is held, in Cherry v. Des Moines Leader 
the Federa . 


| (Ia. [54 L. R. A., 855]), that a verdict must be 
The Macmillan company contradicts the state-| directed for defendant in an action for the publica- 
ments recently made in regard to Charles Major’s| tion in a newspaper of an article ridiculing, in 
“Dorothy Vernon of Haddon Hall.” There has| exaggerated and uncomplimentary terms, a public 
been much curiosity to know what induced’ Mr. | entertainment which is not only childish, but ridicu- 
Major to change his publishers after the Bowen- | lous in the extreme. 
Merrill Company had done so much for his “ When 
Knighthood Was in Flower.” It was said that the! 
Macmillan Company guaranteed a royalty on 100,000 
copies, and it was added that in regard to the size 
of the royalty, that people put it all the way “from 
twelve and a half to twenty-five per cent., but Mr. 
Major's friends say he was guaranteed $5,000.” The 
Macmillans say that not one of these statements is 
correct. 


The retirement of Justice Gray and the appoint- 
ment of Judge Holmes to the bench of the Supreme 
Court, will cause a rearrangement of the positions 
occupied by the members of the court when it meets 
in October. The associate justices are seated ac- 
cording to seniority, alternately on the right and 
|left of the chief justice. Following this custom, 
|when the court convenes, the present associate 
ean | justices will move up one seat with the exception 

of Justice Harlan, who, as senior member of the 
Legal Rotes. court, occupies the first seat to the right of Chief 
| Justice Fuller, Judge Holmes will occupy the seat 
to the extreme left of the chief justice. As now 
constituted, the court will sit in the following order: 
To the right of the chief justice: Justices Harlan, 
Brown, White and McKenna. To the left of the 
chief justice: Justices Brewer, Shiras, Peckham 
and Holmes. 





The fact that all places where intoxicating liquors 
are sold are declared by statute to be nuisances is 
held, in State v. Stark (Kan. [54 L. R. A., g10]), 
not-to justify their abatement by any person or 
persons without process of law. 


An action by a father to recover damages for the 
seduction of his daughter is held, in Hutcherson| A tentative program for the International Con- 
v. Durden (Ga. [54 L. R. A, 811]), to be barred | gress of Lawyers and Jurists at the World’s Fair 
by the Statute of Limitations unless brought within | to be held in St. Louis, 1903 or 1904, includes among 
two years from the time the right of action accrued. | its proposed lectures the most eminent expounders 


Libelous words in a pleading, which are entirely of the law in every nation of the first grade. 
foreign to the issues, and not pertinent to the sub-| The congress will be held during the month of 
ject of the controversy, are held, in Grant v. Hayne ‘October. The first order of business will be the 
(La. [s4 L. R. A., 930]), not to be within the rule | Organization by the election of the presiding officer, 
protecting averments in judicial proceedings as|@ Secretary and the making of a provision for the 
privileged. permanent preservation of the labors of the congress. 

Speakers and the subjects assigned to them pre- 
sent this remarkable array: Sir Richard Webster. 
Lord Chief Justice of England, on “The Anglo- 
Saxon System of Law; Its Present Condition and 
Administration; ” Melville W. Fuller, chief justice 
of the United States, “The Anglo-Saxon System 
of Law, and Its Administration in the United 
States;” and in the following order these speakers 

An assault and battery inflicted by a station agent and subjects: es - sae : 
and another upon a third person is held, in Lynch Che procureur d Etat, on “The Civil Law; Its Prog- 
v. Florida Cent. & P. R. Co. (Ga. [54 L. R. A, ress and Its Present Condition as Modified by the Code 
Napoleon ;” James Bryce, M. P., “ The Adequateness 
damages, when it appears that the difficulty arose of the Civil Law to Meet Modern Social Conditions 
out of a personal quarrel and that the agent was as Compared with the Anglo-Saxon Systems of 
acting upon his individual responsibility. Jurisprudence ; by the chief law officer of the Rus- 

|sian Empire, “The System of Civil and Criminal 

Remarks of the solicitor-general in a criminal | Law in Use in the Empire of Russia; Its Origin, De- 
Proceeding calculated to prejudice the jury, and not | velopment and Distinctive Characteristics;” by the 
authorized by the evidence or any fair deduction! chief law officer of Spain, “ The Spanish Law; Its 
therefrom, are held, in Ivey v. State (Ga. [54 L. | Origin, Development and Present Status;” by the 
RA, 959]), to require the reversal of the judgment chief law officer of Italy, “The Italian Law; Its 


A foreman of water supply of a railroad, whose 
duty requires him to be carried from place to place 
along the road, is held, in Louisville & N. R. Co. 
v. Stuber (C. C. A. 6th C. [54 L. R. A., 696]), when 
tiding on a detached engine to a place where ma- 
chinery needs repairing, to be a fellow servant of 
the engineer. 


810]), not to render the railroad company liable for 
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——————_. 
Origin, Development and Present Status;” by the| you could have managed it in an hour or 6,” 
chief law officer of Austria, “The Austrian Law;”| said. “Well, no doubt I could,” retorted the mot. 
by the chief law officer of Germany, “The German| ist, but the other day you fined me for fast driving’ 
Law;” by the chief law officer of Switzerland, “ The 
Law of Switzerland;” by the chief law officer of A Massachusetts jury reported that it would 
Sweden, “ The Existing Systems of Law in Norway, impossible for them to reach an agreement, Th 
Sweden and Denmark;” by Wu-Ting-Fang, “The | Court was displeased, and lectured them for their 
Chinese Law;” by Marquis Ito, “The Law of failure to agree. “Why, your honor,” exclaimed the 
Japan;” by Attorney-General Sir Richard Hart, | "©W juryman, “how in the world do you expect th 
“The System and Administration of Law in India members of the jury to agree when the lawyers jy 
Under British Control;” by Honorable William H.| the case can’t agree themselves?” 

Taft, civil governor of the Philippine Islands, “A ‘ Tes 
General View of Systems of Laws in Oriental Coun- A case was being tried in a county court, A horse 
tries; Their Differences in Theory from the Systems had been stolen from a field, and the evidence all 
of Western Europe, with Suggestions as to Their pointed to a certain doubtful character of the neigh- 
Possible Harmonization; ” by the attorney-general of borhood as the culprit. Though his guilt seemed 
Canada, “Anglo-Saxon Jurisprudence as Modified clear he had found a lawyer to undertake his de- 
in Canada;” by the attorney-general of Australia, | femse- At the trial the defendant’s counsel e- 
“ Anglo-Saxon Jurisprudence as Modified in Aus- | P¢ended his energy in trying to confuse and frighten 
tralia;” by Joseph H. Choate, ambassador to Great the opposing witnesses, especially a farmer whose 
Britain, “International Law; Its Inherent Defects testimony was particularly damaging. The lawyer 





— Means Looking Toward some Method of En- kept up a fire of questions, asking many foolish 
forcement ;” by Sir F. Pollock, Bart., “Systems of | °"*S and repeating himself again and again in the 
Ancient Law;” by James C. Carter, of New York, | hope of decoying the witness into a contradiction, 
“Universal System of Law Applicable to all Civil-| “You say,” the lawyer went on, “that you can 
ized Nations, the Possibility of Its Development, | SW? to having seen the man drive a horse past 
and First Steps To Be Taken in That Direction.” |your farm on the day in question?” 

| “I can,” replied the witness wearily, for he had 

aT, seenome |already answered the question a dozen times. 


| e . 
| “What time was this?” 
Humorous Side of the Law. “TI told you it was about the middle of the 








ne | forenoon.” 

One of the best known of our Circuit Court judges | “But I don’t want any ‘abouts’ or ‘middles.’ | 
had an enemy, a lawyer who had once been his| Want you to tell the jury exactly the time.” 
unsuccessful opponent in politics, in one of the towns | “Why,” said the farmer, “I don’t always cary 
on his round, and was generally subjected to some |4 gold watch with me when Im digging potatoes’ 
affront when he reached there, says an exchange.| “But you have a clock in the house, havent 
The lawyer took so little pains to conceal his con-| you?” 
tempt that one of the judge’s friends was moved to “Yes.” 
ask: “Well, what time was it by that?” 

“Why don’t you squelch B ? He neds it.” “Why, by that clock it was just nineteen minutes 


The judge laid knife and fork across his plate, | Past ten.” 


folded his hands, and, seemingly apropos of noth-| “ You were in the field all the morning,” went 00 

ing at all, said: the lawyer, smiling suggestively. 
“Up in my home town there’s a widow with an| “I was.” 

ugly yaller dog that, whenever there is moonlight,| “How far from the house is this field?” 

sits on her stoop and, howls until the town can’t| “About half a mile.” 

sleep, and generally keeps it up till daylight.” “You swear, do you, that by the clock in yout 
He then resumed his dinner. The friend looked | house it was just nineteen minutes past ten?” 

at him in amazement for a moment, and then} “I do.” 

inquired : The lawyer paused and looked triumphantly a 
“Well, what of it?” the jury. At last he had entrapped the witness into 
“Well,” said the judge, slowly, “the moon keeps|a contradictory statement that would greatly 

right on.” weaken his evidence. 


The farmer leisurely picked up his hat and started 
A good story is told of a London magistrate who|to leave the witness stand. Then, turning slowly, 
had to make a hurried journey to a town twenty- | he added: 
four miles away. As there was no suitable train,| “I ought, perhaps, to say that too much reliant 
he went to a motor car agency, and inquired how | should not be placed on that clock, as it got out of 
long it would take to convey him to his destination | gear about six months ago, and it has been nineteet 
by automobile. “Two hours and a half,” was the | minutes past ten ever since.”— Cincinnati Commer 
answer. The magistrate was surprised. “I thought | cial Tribune. 














